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PREFACE* 


This is designed to be a hand book 
for beginners. There are already in exis¬ 
tence good many elementary books on 
Roman law, but thev do not seem to supply 
what the law-students—especially the Indian 
students—in the first year of their legal course 
really want. Our students generally begin 
Roman law without any grounding in jurispru¬ 
dence and consequently find tlie technicalities 
hard to comprehend. From my experience 
as a lecture on Roman law to the students 
reading for the Calcutta University law degree 
1 find that there is still room for an introductory 
book. 

As it is a beginners' book all minor 

details and nice discussions have been left out. 

« 

The Roin|in law as found in the institutional 
treatise^:, of Gaius and Justinian has been given 
in outline. The sources of information have 
generally been indicated in the body of the 
book. A bibliography would be out of place 
in a book like the present, and consequently 
it has pot been supplied. 
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PREFACE. 


Ip may be remarked in conclusion that the 
book has grown out of lectures delivered in the 
classes and the lecture form has been purposely 
retained. To name all the authorities con¬ 
sulted would not be easy but I must mention 
Girard, Cuq, Mommsen, Karlowa, Ortolan, 
Walton and Buckland as authors who have 
been specially helpful 

Although primarily intended for Indian 
students it is expected that the book will help 
to introduce others to the law of the people 
that created jurispru».iencv. 


S. C. B. 
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ROMAN PRIVATE LAW. 

CHAPTER I. 


Roman Law, 


IMTRODUCTiail. 

fioman Law {jus tivih t>r 

Quiritium) k as did as the Raman pedple itaelf. 

In fact the name ‘ q tMU$* as the 
latest phildldgical researches Sh(!>w, 
applied to those who formed the tufite In 
ancient Rome. The curise, as will be presently 
seen, were the sub-sections of the three ethnic 
tribes—the Ramnenses, the Tatienses, the 
Luceres. These tribes according to tradition, 
grouped themselves into the various ‘ patriciV 
As the constitution of the patrician city 
clianged, th^ law that governed the constitu¬ 
tion changjsd as well. With the changes in the 
so called public law, the private law became 
considerably modified. The original inelastic 
system gave place to an elastic system of law. 
It is, of course, the business of the historian to 
go into the details of the political changes that 



ROMAN PRIVATE lAW. 


Rome witnessed, but at t^e same time the 
law^, if he is to a^feeciate'tte signiflmnoe of 
juridical changes, must not abandon the 
historical perspective. 

Historically considered, Roman Law may 
ffistory of be divided into three periods 
Ronum Law. corresponding to the three epochs of 


the Kings, the Republic, and the Empire. 
Sometimes the periods are compared to the 
three marked stag^ in human life—infancy, 
manhood and senility* In what follows Roman 
Law will be considered in the three divisions 


Just ns^med. 

Nothing is known definitely about the 
riod origin of the Romans. The earliest 
-^fa^ of history of the city as well as that 

of the citizens is wrapt in obscu¬ 
rity. The legendary date of foundation of the 
city is 754 B. C. About the middle of the 8 th 
century B. C. a band of colonists planted a 
settlement on the northern frontier of Latium, 
^choosint' as the site of their new home the 
height it a group of hills o„ the Ut. 
bank of the Tiber, about fifteen miles from the 
river-mouth.’ , (Havell, Republican Rome.) 
The original Latin population, according to 
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tradition, underwent an ethnic change thtrough 
the ii|fusioa of Sabiae and Etruscan blood and 
finally appeared aa the Romans. This tripar^ 
tite origin of the people explains, Festus sup^ 
poses, the threefold division of the Romans into 
the Ramnenses, the Tatienses and the Luceres, 
The three tribes mentioned above were 
grouped into curios, each tribe 
The ipatri*. b^ing divided into lo curiae. Each 

curia was subdivided into decurtoe 


and each decuria into genfes. The aggregate 
of gentes, who were connected through the 
community of family name and family worship, 
formed the patrician or patricii. They were 
the citizens proper in ancient Rome. 

The patricians were the dominant class. 
There was an inferior class, a 
® subject class prohibited from al¬ 

liance with the patricii^ neither admitted to 
the rights nor to the laws of the citizens. 
They lived -attached to and protected by the 
different families of the patricians. These 
were the plebs or the plebeians. 


Besides the patricians and the plebeians 


The clients. 


there was a third class of people 
in the ancient city. This class 
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the clients. The etact pOsitiort df 
tht titoto itt the ftothan ^lety has mt been 
ddSbitelj^ etated by the authorities. Acceding 
to Gii^i the client was * a free but noii-dtizeti 
ihhhbftaut of Rouie.’ The state did not eicist 
iof the obeht. Perhaps he odcuined a position 
intermediate between the plebeian and the 


slave. 

J^inaily there Was a fourth dass of people — 

the or the slaVes-^who formed 
The siftTcs. State, were without 

any civil rights and were regarded more as 
chattels than irien. 

The people in the ancient patrician city 
was thus divided into classes 
T^be p&mden differing widely in their condition. 

At the top were the patricians with 
full civil rights, the intermediate places were 
filled by the plebeians and the clients, while 
the lowest position was occupied by the right- 
less and consequently dutiless ‘ inhabitants 
called the slaves. Such was the constitution 
of the society where the Jus civile had its birth. 

The social unit in ancient Rome was the 
family. At the head of the family 
Family. was the paterfamilias. His power 
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was supreme in the family; the wifei the 
children, the slaves were under the ab$Q|i|te 
power of the head of the family. The ^ter 
familias^ when he liked, consulted his kinsmen 
as to matters affecting the interest of the family 
but he was not bound to take their advice. 

The state was modelled on the family. The 
king was the head of his family of 

The State. ,7 , u* u 

subjects. Kingship, however, was 

elective. On the death of a King an intervex 
was chosen by a council of the people and the 
nominee of the interrex generally became 
the king. Just as in the family the pater¬ 
familias sometimes sought the advice of his 
kinsmen so in the state the king occasion¬ 
ally consulted a body of elders known as the 
Senate, but like his prototype in the family 
he was not bound to follow the counsel of the 
Senate. 

.«„^»JReligiontplayed a great part in the state 
as well as in the family. Every 
Religion. important act in public life had 

to be sanctioned by the priest. The priests 
were chosen from among the partricians who 
guarded with care the mysteries of religion. 
There was a hierarchy of priests who were 
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classed as (i) the poniificest six in number, with 
a president called the Pontifex mapcimus. These 
formed the pontifical college having a jurisdic¬ 
tion over crimes against religion; (2) the 
augures, also six in number, who directed the 
. auspices and had a great influence over the 
popular assemblies in ancient Rome; (3) the 
priests charged with the care of sibylline books. 
Besides these there were special priests for 
directing international matters and priests for 
particular divinities, e.g., the flammes of Jupiter, 
Mars, &c. 

The material prosperity of the Patrici was 


Public 

Domain. 


due to their possessing the public 
domain,—the ager puhlicus. When 
the Romans conquered a new pro¬ 


vince they divided a portion of the land 


amongst the soldiers who had fought success¬ 


fully. This portion was the private property 
of the soldiers. The state colonised the 


of the conquered territory and the land was 
held by the colonists free of any charge. This 
land^formed the 4ger publicus. It is the general 
opinion that the ownership of this land lay in 
the state, the colonists had only the possession, 
Hende the name fthe public or the state land. 
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The most important assembly in the kingly 
period was the one of the patricians 
known as the comitia curiata. 
This assembly was composed of 
the curies into which the patrician population 
of Rome was divided. These comitia were 
religious and aristocratic meetings convened 
for electing sacerdotal officers and passing 
legislative measures. The ciiriate assembly 
was, in fact, the most important legislative 
assembly although it generally gave opinion 
on a definite concrete measure, e.g, whether 
X may be allowed to adopt y. The laws 
passed by the comitia curiata may be compared 
to private Acts of modern times. 

Unlike the members of modern legislative 
assemblies the members present at 
the comitia curiata did not vote 
individually. They voted in 
—The electors were grouped into curies, 
each curia having one vote (of course within 
the curia the question had to be decided by 
individual voting). The order in which the 
curies voted was determined by lots. * The 
clients could not vote. 

[It may be useful to note how the method 
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of voting may affect the result. Let us suppose 
that three curies C„ C,, C,, are present in the 
comitia, apd further C„ has 150 men, C3, 200 
meOi Cj, 240 men. Now according to group 
method of voting the result may be thus 


tabulated. 

Yes 

No 

Result. 

c. 

78 

7 ^ 

+1 

c. 

40 

160 

-1 

C3 I2t 

119 

-l-i 


H€re+1 means i vote for the pioposed mea¬ 
sure,—!, one vote against it. The result is 2 
votes for and one vote against the measure. 
Therefore the measure is rarried. But if the 
individual votes are counted we get by adding 
up the column under Yes and that under 
No, 239 voles for the measure and 351 against 
it and the measure is disallowed, a result 
exactly the opposite of the former]. 

The question that is of the utmost im¬ 
portance to the jurist is Whence did 
j^^rces of legislation generally flow during 

* the Regal period ? Where the 
sources many ? Tlie comitia curiata, although 
an injportant spurce of law, did not pass 
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general legislative measures. That is to say 
although the comitia might pronounce its 
opinion on the legal validity of adoption in 
a particular case it did not pass a general law 
of adoption. Every case of adoption had to be 
sanctioned by it de novo. Some however are 
of opinion that the comitia did pass general' 
laws and mention the so-called leges regia 
(royal laws) as examples of laws passed by the 
comitia at the instance of the kings. But as 
Girard has pointed out there are two principal 
objections to this view -“(i) The collection 
known as the Leges Regia and attributed to 
Sextus Papirius is an apocryphal production. 
(2) The leges regiae consist mainly of 
religious rules which according to the autho¬ 
rities, were never objects of popular voting. 
Hence one may say that custom was the 
only source of law during this period. The 
-l aws were a]l unwritten (non^scripta.) 

As time went on the plebeians grew in 


Plebeian pro¬ 
gress; comitia 
centuriata. 


number and began to clamour for 
a share in the government of the 
city. Towards the close af the 


regal period the claims of the plebeians were 

partially recognised by Servius Tullius who 

♦ 
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distributed the people, for fiscal and military 
purposes into new groups called the centuries. 
These centuries met in an assembly termed the 
comitia centuriata. 

The military organisation devised by Servius 

. . was intended to displace the old 
Constitution .. . , ^ , 

and power comitia curiata where birth and 

of the comitia wealth counted. ‘Before the 

centuriata. 

time of Servius the whole weight 
of public service fell upon the patricians, they 
alone served in the army and they alone were 
charged with the war tax. The new organisa¬ 
tion, plutocratic in design, tended to remove this 
anomaly. The three old tribal divisions were 
replaced by four tribes including the whole 
free population of Rome.’ (Havell). The 
tribes were divided into classes and centuries. 

The classes were five in number. Those 
whose income fell below a certain sum were not 
regarded as members of any class. TJhe division^ 
was in accordance with the'following scheme 
of property qualification : — 

The First class consisted of those who 
possessed land to the value of 100,000 asses 
The Second Qass 75,000 asses 

T|ie Third Clhss ... 50,000 asses 
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The Fourth Class ... ... 25,000 as^es 

The Fifth Class ... 11,000 or 12,500 asses 
Each class was subdivided into ‘ centuries.* 
In all there were 193 centuries, (some say 194 
and others 199.) 

It may be noticed, as Ortolan has observed, 
that the principle of suffrage in the comitia 
centuriata was to take as a unit the vote of the 
century and to give more centuries and conse¬ 
quently more votes to the first class which 
represented the wealthier though less numerous 
part of the population, to give in each class to 
the seniors, though fewer in number, as many 
centuries and consequently the same votes, as 
to the juniors, and lastly to throw into a single 
century the entire body of . the proletariate. 

The comitia centuriata enjoyed the same 
powers as the comitia curiata. They voted defi¬ 
nite concrete measures and never passed general 
Th^ patricians as well as the plebeians 
could sit and vote in the comitia centuriata. 


The plebeians as a class did not profit much 


The second 
period. 

The Republi¬ 
can Penod— 
Manhood. 


by the reforms of Servius. These 
reforms were favourable td 
rich but to the poor they were as 
good as non-existent, and 
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majority of plebeians wero poor. The unsatis¬ 
factory state of affairs lasted till tha middle of 
the Republican period which roughly speaking 
began in 510 B.C, About this time the king 
was replaced by two consuls appointed by the 
people. The consuls chose the members of the 
Senate which now became an important execu¬ 
tive body. The government of the state was 
carried on by the consuls with the help of the 
Senate. In times of crisis a magistrate called 
the Dictator was appointed The dictator 
generally held office for six months but during 
this period be was the supreme person in the 
state. 

The first endeavour of the plebeians, as 

The struggle regime gave 

between the way to the new, was to get the 

severe laws regulating the rela¬ 
tions of the debtor and the creditor abolished. 
These laws pressed the plebeians hard. Xfe ^ 
contract of debt was entered into by a process 
called the nexum, [A nexum was a transaction 
per aes et libram (by means of copper and scale). 
Five v&^itnesses and a balance-holder called the 
libripens were necessary. The metal borrowed 
was weighed out, r^oined money having not 
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yet come itito use.] A c^tain period of grace 
wai^ allowed after the debt had become dtie 
and if tbe creditors were not paid at the edd of 
this period 6f grace, they could seize the per$dii> 
of the debtor, make him their slave, sell bim^ 
across the Tiber or cut his body into pieces alid 
divide the fragments aitiofig them. 

The impoverishsfd condition of the majority 
of the plebeians on whom tbe hardship of the 
law of nexal debts generally fell brought about 
a social crisis. The poor plebeian demanded 
of the rick patriciaii that this Unfair law should^ 
be repealed. The partricians, however, did 
nothing to relieve the plebeians who, in 
retaliation, marched out of ilome in a body to 
settle on the Sacred Mount (Mons Sacer). The 
patricians could not very well perform their 
social and domestic duties without the help of 
the plebeians and consequently they had to 
come to terms with the latter- The first 
important concession made to the plebeians 
was that the latter would have two magistrates 
elected from among them to look over their 
interests. These magistrates were called the 
Tribunes of the piebs. 

The tribunes were elected annually. Their 
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The tribunes were inviolable. They 

«nd the Awi- had the right of mto^ t.e., the right 

miumphhis, « , . i_ *i_ • • * 

of stopping by their intercession 
all actions of their magistrates in Rome. The 
veto was essentially a nagative power. The 
tribunes bad also the positive power of con¬ 
vening, whenever necessary, an assembly of 
the plebs called the concilium plebis ,; This 
assembly was a meeting of the plebeians and 
it could pass resolutions which were binding 
on the plebeians alone. These resolutions came 
to be known as the plebiscita. 

According to some a new legislative 


Comitia 
Tributa, , 


assembly known as the Comitia 
TributQ appeared after the intro¬ 
duction of the tribunate. Rome 


was divided into 30 districts—4 urban and 
26 sub-urban—and the inhabitants of these 


districts summoned by magistrate gathered 
together at the forum when occasion demanded. 
The comitia tributa were constituted on TEe 
principle of local division, hence the epithet 
tributa (tribus means districts and not tribes). 
Nothing is known definkely about the legisla¬ 
tive methods of this assembly. In fact a great 
body of jurists a^e of opinion that no such 
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comitia existed, although Cuq observes that the 
allusion in the XII Tables to a cx>mitiatus 
maximus {a greater assembly) ‘implies the 
existence of a comitiatus minor (a smaller 
assembly) and this latter was probably the 
district assembly (the comitia tributa.) 

Notwithstanding the concessions made to 

Ascendancy plebeians their condition was 
of the pie- not materially improved. Inaddi> 

their political disability 
XII Tables. they suffered greatly from the uncer¬ 

tainty of the customary laws. They demanded 
that the laws should be collected together and 
made public. The patricians could not long 
withstand the just demands of the plebeians* 
According to tradition a commission was sent 
to the Greek colonies of Southern Italy for a 
survey of the Greek laws. When the com¬ 
missioners returned (about 452 B.C.) ten 
m^istrates (called the Decemviri legibus 
*^^ibeaci is) were appointed to put dgwn the 
laws in vu ting. At first the laws were written 
oh ten tablets of wood and these tablets *were 
hung up at a conspicuous place in the forum, 
Subsequ aily two more tablets were added. 
The k\ v were confirmed by the comitia 


Acca* JN 
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c^{it(ifi4t4 Md to be ktioivrt as the laws- 
(rf the XII Tables. This Bacetnvit'al code, 
(as tb« XII ’Tables ate eolleotively hittied) 
was fitiblithed in its fliaal forhi ia 44^ B«C. 

The Decemvital code in its entirety has not 

Fragments found. AbOut 4O ^ro¬ 

of the XII visions have been recovered in the 

Tables 

exact words of the original text. 
However, with the aid of these fragments, it is 
possible to understand the character of the 
laws of the period aader consideration. 

The provisions of the Tables may be 
grouped under two heads :— 

(i) Public Law (a) Private Law. Under 
the first head fall the rules regarding the 
sovereignty of the popular assembly and 
matters of criminal and administrative law. 
Under the second head fall provisions regard¬ 
ing paternal power, nexal debt, intestate 
succession, etc. ^ 

Thepiules are expressed in a rhythmical 
form. The spirit of these laws is singularly 
Rom.ln—the patriarchal family with the pater 
familms as the absolute chief, the every day 
duties of life^ determined and fixed by in¬ 
flexible rules, the archaic process of enforcing 
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the law, all these purely Romao characjteristics 
are reflected in the laws of the XII Tables. 
[A few of the important provisions showing 
the nature of the XU Tables are given 
below :— 

Si in jus vocat ni it, antestator ; igitur em 
capito. (If you summon a man. before a 
magistrate and refuses to go, take witnesses 
and arrest him.) 

Aeris confess! rebusque jure judicatis 
triginta dies justi sunto. (In case of debt 
either upon confession or judgment, the debtor 
shall have thirty days* grace.) 

Tertiis nundinis partis secanto. (After the 
third market day the debtor’s body may be 
divided.) 

Si pater filium ter venum diuit, filius a patre 
liber esto. (If the father sells his son three 
times, the son shall be free from patna 

* 

Uti legassit super pecunia tutelave suae rei, 
ita jus esto. (The testament of the father shall 
be law as to all matters concerning property 
and tutelage). This is known as the ‘ uti 
legassit ’ clause. 

Si intestate moritur, cui suus heres, nec sit, 
adgnatus proximus familiam habeto. (If any 


2 
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one di^ intestate and leaves no suns heres, the 
neatest agnate shall stteoeed.) 

UsuSauctoritas fundi biennium.caetera- 

rum omnium annuus..(In the case of lands 

possession for two years, in the case of all 
other things one year, vests the property.) 

Si mem brum rupit, ni cum eo pacit, talio 
esto* (Retaliation against him who breaks the 
limb of another and does not offer compensa¬ 
tion.) This is the famous lex talionis.] 

The struggle between the patricians and 
the plebeians went on because even 
fight^ publication of the XII 

tables the plebeians did not 
get ail that they wanted. The social 
fight now centred round three principal 
objects:—(i) The removal of marriage restric¬ 
tions that prevented the fusion of the two 
orders. (2) The recognition of the plebiscita as 
laws. (3) The eligibility of the oplebians-^^^* 
the high ofi&c^s of the estate. The fusion of the 
two orders was brought about by a law called 
the^lex Canuleia 446 B.C. The plebiscita came 
to be recognisec| as laws after the passing of 
the lex Hortensia in 287 B.C. The conquest of 
magistracy was^gradually brought about. At 
first the plebeians were given the power of 
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choosing from amongst their order military 
tribunes with consular powers* In 367 B.C* a 
famous law called the lex Licinia opened the 
consulate to the plebeians, but the major part 
of the consuFs power was given to the praetor 
and the curule aedile—^two new officers elected 
from amongst the patricians. It was not till 
about 254 B.C. that the plebeians became 
eligible for all the high offices of the state. 

The praetor was the central figure in the 
republican Rome. He had execu- 
tive, judicial and . legislative 
powers. The praetor exercised his legisla¬ 
tive powers by issuing edicts. The 
power to issue edicts was conferred on him as 
a special privilege or imperium. In virtue of 
his imperium he was said to possess the jus 
edicendi (/.e., the right of issuing edicts). The 
edicts introduced new laws or reformed the old 
ones. 

■k. 1^.'' • 

When the praetor took his charge he pub¬ 
lished a body of rules according to which he 
administered the law and justice during his 
tenure of office. These rules were put down 
on a tablet called the album and formed the 
praetorian edict. The edicts were divided into 
twoclasses(i) Edictum Perpetuum {i.e., perpetual 
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edict), (a) Edicium repentinum occasional 
edict). The perpetual edicts were, however, 
perpetual in a relative sense, they were in force 
during the year of office of the praetor who had 
published them. ' The edictum repentinum— 
the occasional edict—was published, as its name 
implies, when occasion demanded, e,g., either on 
an emergency or for some comparatively 
unimportant purposes as the declaration of an 
exhibition, the announcement of game laws &c. 

[It may be noted in passing that some 
authorities' deny legislative powers to the 
praetor. They seem, however, to refer to Uhe 
powers directly legislative, because it is 
admitted by all that the jus edicendi included 
the jus addendi and the jus corrigendi,] 

The new body of laws that arose through 

the activity of successive praetors 
The JUS A. 1 1 • 

honorarium came to be known as the lus 

or the JUS hofiorarium or the jus praetorium. 

prmtorium, . . . 

The JUS praetorium is supposed 
to bear resemblance to the English Equity. 
But* the Equity of Rome, it must be remem¬ 
bered, ^‘even when most distinct from the 
jus civile was always administered by the same 
tribunal. The praetor was the chief Equity 
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judge as well as the common law magistrate/* 
(Maine). 

Towards the end of the republic 
purees of legislation emanated from four 

different sources viz :— 

(1) The comitia centuriata. These passed 
the leges t.c., laws proper, proposed by the 
consuls or other senatorial magistrates. 

(2) The concilium plebis. The plebeian 
council passed the plebiscita binding on the 
plebeians alone. The plebiscita also came 
to be denoted as the ‘ legs,* but the term lex 
as applied to a plebiscitum had the generic 
meaning of law. A true lex is distinguished 
from a plebiscitum by the peculiarity of its 
title. In the case of a lex the names of both the 
consuls responsible for its introduction are 
present in the title e,g,, Lex Valeria Horatia 
while in the case of a plebscite only one name 

.is^present Lex Aquilia, 

{3) The Edicts of the magistrates. 
Through the edicts the civil law was consider¬ 
ably modified. 

. (4) The responsa prudentum. Literally 
the expression means the answers of the learned 
in law. The jurists in ancient Rome had 
the three-fold duty of (1) Respohdere—(giving 
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of^iniom disputed legal points). (2) Agete, 
(acting as counsel). (3) Cavere, (drafting 
documents indicating the forms of contracts 
etc.) They added greatly to the body of laws 
through the ‘ responsa ’ which they were entit¬ 
led to give to any one who sought for them. 
These responsa were recognised by the judicial 
tribunals and called the ^ Sententioe receptee * 
($.0* accepted opinions). 

About B.C. 325, a famous law known as 

Position of Poefelia Papiria was passed, 

thenexaldeb- This law forbad the execution of 

tOf. 

judgment debt by persona! attach¬ 
ment. Even if the goods of the debtor were 
not sufficient to meet the demands of the credi¬ 
tor, the utmost the latter could do was to take 
the debtor home and employ him in manual 
labour for a fixed period. At the end of the 
period the nexi (as the debtors were called) 
were supposed to have worked off |:heir debt.^ , 
The Republic after an existence of over four 
Third period hundred years gave place to the 
Imperial regime. It is generally 
asseifted that Octavius Caesar, 
the; grand nephew of Julius Caesar 
^tabliibed the true Empire in 31 B.C. He 
a^umed the titll of Augustus iitd collected 
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into bis hailds all the powers of tba state^ 
although, theoretically, th^ gpverQinental 
powers were divided between the Senate and 
the Emperor. The Roman provinces were 
classed into the senatorial provinces and the 
imperial provinces ; the incqme from the former 
were to the public treasury {wrarium) and that 
from the latter to the imperial treasury (fiscus). 

To the existing sources of law two other were 
added viz. the senatus consulta and 
the constitutions of the Emperors. 
The sources of law during the third 
period of Roman Law were then (i) Leges* (2) 
Responsa Prudentum. (3) Senatus consulta. 
{4) Imperial constitutions. The plebiscita were 
no longer distinguished from the leges and the 
edicts of the praetors as will be presently seen 
ceased to be the instruments of legal reform. 
The leges were not so frequently passed as in 
the preceding period. The responsa prudentum 
^ssum^ an importance due to an ordinance 
of Augustus. Pomponius says ** Augustus 
conferred oft some of the jurists a permissio 
jura condendi (/.e., the power to impose on the 
judge, the authority of their opinion). ^ The 
jurists were divided into two classes—(i) those 
with the permissio, (ii) those without it. The 
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opinions of the former alone were the sententice 

teceptce^^* 

The Senatus consulta were the decrees of 
the Senate. At the beginning of 
the Imperial regime these were 
important sources of law. They 
were measures passed by the Senate at the 
instance of the Emperor. The measure was 
usually introduced by a speech from the throne 
called the Oratio, When the authority of the 
Senate gave way to that of the emperor the 
oratio and not the decree of the Senate became 
the source of law. 

The constitutions were :— Oratio^ Edictum^ 

The coQ8ti< Decretum and Rescriptum. Res- 
tutionsofthe criptum was subdivided into 
Emperor. Mandatum and Episiola. 

Oratio was the speech from the throne 
introducing a new law. 

Edictum. This must be distinguished from 
the edict of the magistrates. It was a general 
legislative measure passed by the Emperor 
himself. 

ft 

; Decretum. This was a judgment given by 
the ^emperor in ia Jaw-suit brought before 
him m the suprei|ie magistrate. A decretum 
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(decree) was binding on all the judges ^ and 
magistrates. 

Epistola and mandatum were species of 
rescriptum. When the emperor gave an 
opinion on a point of law referred to him by 
a state officer, a magistrate, the rescript 
was called a mandatum, while an epistola 
was an opinion of the emperor given to a pri¬ 
vate individual or a corporation. 

The edict of the praetor consisted of two 

parts—(i) the part which was 

Edictum per- brought forward from the edict of 
petuum. ” 

a former praetor, called the 
^dictum tralatitium fii) the part due to the new 
praetor called the edictum novum. With the 
succession of praetors the edicta nova grew 
in bulk till by orders of Hadrian all the edicts 
were collected together and published by Sal- 
vius Julianus. The consolidated edict came to 
be known as the edictum peypetuum. Praetors 
^were no lon|er allowed to issue new edicts. 
Jus edic^di was withdrawn and consequently 
the praetorian edict ceased to be the source of 
new legislation. So the Equity of Rome ,was 
transformed into jus scriptum (the written law) 
and lost in a great measure its original elasti- 
■city. 
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Duriog the imperial period arose the two 
famous schools of law—the Procu*^ 

Juris^udcnc^ school aud the Sebinian School. 

The former took its name from 
Proculus who was a disciple of the jurist Labeo ; 
the latter derived its name from Sabinus who 
was a disciple of the jurist Capito. 

The rise of the famous schools of jurists 
necessarily led to the publication 
cSifomconflicting opinions on the same 

points of law. This necessitated a 
rule of choice, consequently a law known as 
the law of citation was passed. This measure 
is attributed to Valentinian and the law itself 
is called the Valentinianian law of citation 


although it was Theodosius II who was truly 
responsible for this law. It runs as follows :— 
“ We confirm all the writings of Papinian, 


Paul, Gaius, Ulpian and Modestin. If there be 
any disagreement between these on a point of 
law, the opihion of majority would prevail; If 


no majority be obtainable the judge should 
follow the opiniofi of Papinian/' 


»The imperial; period closes, so far as the 
develbphient of Roirfan Law is 
concelfned^ with what is known as 
Byzantine period. Thispenod 
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is characterised by the legislative activity of 
Justician and is fitly termed the period of 
Justinian. Roman law after h aving attained its 
fullest development was now approving seni¬ 
lity, The important treatise of this time are :— 

(1) The Codex or the code of Justinian. 
It is a collection of imperial constitutions down 
to the time of Justinian, 

(2) The Digest or the Pandects—This is a 
collection of opinions of distinguished jurists. 

(3) The Institutes oi Justinian—^This is 
an elementary text-book of Roman Law. 

(4) The F if ty decisions—These were collect¬ 
ed by the orders of Justinian and published in 
a book form. They settled several disputed 
question of Law. 

(5) The Novels or nooellce constitutions'^ 
These were new constitutions due to Justinian 
himself and completed the Corpus Juris, 

The Co^MS juris civilis (ue. the Institutes, 
tfie Digest, the Code, the Fifty Decisions, dnd 
the Novels of Justinian) Was the form in which 
the Roman Law was received in the fifteenth 
centuty as the common law of South- 
Western Europe. Thus Rome completed her 
juridical conquests a thousand years after 
had ceased to exist. ; 
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DIVISIONS OF ROMAN LAW, 

Law of Persons. 

. ' ^ 

Roman Law is divided into Public and 
Public Law Private. Public Roman Law deals 
^dvate with administrative and legisla¬ 
tive functions exercised by various 
parts of the Roman State. It deals also with 
the powers, duties and rights of public officials. 
In a word public law is concerned with the 
constitution of the state and the relations 
between the government and the individual 
members of the community. Private Roman 
Law (with which we are concerned in this 
book) deals with the rights, duties, capa¬ 
cities and incapacities of private individuals. 
In other words it is the law of private status. 
According to the institutes of Justinian private 
law may be classed under the three heads of 
persons, things and actions. It is more conducive 
to clearness, however, to treat the private law 
under the heads of the law of persons, the law 
of things, the la^ of obligations, the law of 
sucoei^ipn and t^e law of actions; the last 
head deling with adjective law. 
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The law of persons considers the rights, 


Law of 
persons. 


duties, capacities, and incapacities 
of individuals in themselves and in 
their relation to the family-group. 


The family consists of individuals connected by 
a real or fictitious tie of common descent. The 


group of individuals was arbitrarily limited 
otherwise all kinsmen would together form 


only one family. 

Persons are divided into (i) Physical or 
Nature of natural persons; (2) Artificial or 
Personality. jural persons. The essential mark 
of a person is that he is a right-and-duty-bear- 
ing entity. In Roman Law the persona of a 
natural person was identified with his status. 


The status-was considered under three heads 


(tria capita) viz., (a) the status of liberty (status 
lihertatis), (b) the status of a citizen (status 
civitatis)^ (c) the status of family (status 
^familiae), J^n individual having these, three 
status (or capita) was a fully qualified person. 
An artificial person or moral person did not 
necessarily possess the tria capita. In fact a 
corporation (the moral person per excellence) 
had no family. 

The law of persons natural persons. In 
what follows this is always implied] may 
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Divisious conveniently be divided into four 
©f the law of parts, each part answering to one 
persons. other of the following ques¬ 

tions :—(i) Are the persons free or unfree ? 
In the case of free persons are they born free 
{ingenm) or have they been made free (libertini) ? 

(2) Are the free persons citizens or non¬ 
citizens ? 

(3) Are they sui juris (independent) or alienl 
juris (under other’s power, dependent) ? 

(4) If sui juris are they fully independent or 
are they under a guardian (tutor) or a care¬ 
taker (curator) ? 

First Division of the Law of Persons — Slavery, 

The fundamental division of persons is that 
into free and unfree. The law of the unfree, 
deals mainly with slavery. Slavery is defined 

by Justinian as, “ the condition of 
being under some body’s complete 
power.” This definition as Buckland has sho\^n 
does not cover all cases of slavery. Because the 
slave was not necessarily always subject to the 
pqv^r of an owiipT](dominus), In fact there were 
fiitr classes of slaves without an owner. They 
were^i) the slave]s abandoned by their owner. 
These wcare res n^Uius (no one’s property), (ii) 


Slavery, 
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Servi poenae (slaved of penalty). Till the time 
of Justinian condemned criminals were regarded 
as ** slaves of penalty/* They were without 
any master, (iii) Slaves manumitted by their 
owner while some other person had a right in 
them, (iv) A free man who allowed a usufruct 
(«.e. the right of enjoying the labour) of himself 
to be given by a fraudulent vendor to an inno- 
cent buyer was an owner-less slaves so long as 
the usufruct lasted. Therefore as Buckland 
says, It would seem that the distinguishing 
mark of slavery in Rome is some thing else 
than mere subjectivity to another’s power and 
modern writers have found it in rightlessness. 
Over a great range of law the slave was not 
only rightless but also dutiless.” A slave was 
in other words, a homo (an individual) without 
persona (personality) and as such was relegated 
to the category of res (things). 

, ^ According tp Justinian slaves are either born 
. Sources of or become so (Servi aut nascuntur 
slavery. ^LVit fiunt) t,e. the factors determin¬ 

ing slavery may be (i) natal (ii) post-natal. 

The general rule rdfearding birth^aaa 

Natal con- determinative factor of salavery is 
ditions. thus expressed by Ulpian—“ If a 

child is born in lawful wedlock it follows the 
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coaditioos (free or unfree) of the father as the 
moment of conception. If bora out of wedlock 
the condition of the mother at the time of 
births determines the conditions of the child. 
Justinian altered the second part of the rule 
by laying down that if the mother had been 
free at any time between conception and birth 
the child was an ingenuus (a free-born in¬ 
dividual). ^ 

Post-natal facts determining slavery may be 

Post-natal divided into two classes, (i) The 
conditions. facts derived from the jus gentium 

(the law of nations) (ii) those derived from the 
jus civil (the Roman civil law). According 
to the jus gentium any one taken captive in 
war became a slave of the conquer^>r. The 
consequence of captivity as a result of war 
was, however, modified by two theories— {i) the 
theory of post-liminium, (ii) the theory of lex 
Cornelia. According to the first theory as soop 
as a captive in war returned to Rome he be¬ 
came a free person. Once a slave was not 
always a slave in ^his view. After the return 
PfeitHe captive ^la^e to Rome no formal 
manumission was | necessary to reinstitute him 
into the position he had occupied before he lost 
his freedoili. Acciirding to the second theory 
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(derived from, the Cotn^liao law ‘forbiddiag^ 

falsification of wills) all the acts pferforaifed 

by a captive before his captivity wem legalty 

valid and the will of a captive dying* in 

captivity had full legal effect. In other words 

slavery as a result of captivity in war did not 

affect the validity of juristic acts so generally 

as the slavery in jus civile. 

• ^ 

The most important rules of Roman civil 

Slavery in regarding enslavement were 

iiis civile following :— 

(f) If a free man allowed himself to be 
sold as a slave by an accomplice, in order to 
share the price, he forfeited his libel’ty. 

(2) A free woman who cohabited with 

a slave was liable to be reduced to slavery 
after she had been wafned three times. This 
was under the Senatiis Cohsultum Claudianuin, 
pepfnled in the time of Justinian. ' . 

(3) The incensus {Le. the person whose napi^ 
did not gppear on the sensus roll because he 
had ayoide^d the census in order to escape, from 
military dutie^i) was, iredpced to ^jtayery^ , 


(4) - The anginateful itmd ^eii^The freed 
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If they failed *to perform these* they could be 
re-enslaved. 

{5) The slaves of penalty—Those who were 
condemned to work in the mines were called 
the slaves of penalty {servi poenae). These 
were owner-less slaves. Penalty was regarded 
as their master, hence the name. This form of 
slavery was abolished in the time of Justinian. 

t 

The position of the slaves was fixed either 

Condition of by civil law or by custom. The 
the slaves. ^lyW considered one or other 

of the following relations :—(a) The relation 
of the slave to his master, (b) the relation of 
the slaves to one another, (c) the relation of 
the slave to third person. 

(a) The slave having neither of the three 

Master and capita—Ubertas civitas and familia 
Slave. —vvas not a person in the jural 

sense of the term. As against his master he 
had no rights, although his master had every 
right over him.: The power of the master in 
relation to the ilave was called the daminica 
^P^esta&. During the republican period the 
blaster had thel legal right of alienating the 
letting ps services, punishing him in 
what^r way |e liked. The slave could not 
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be the subject of any right real or personal. 
All the property that came to the slave 
belonged to his master. The slave could not 
appear as a plaintiff or a defendant in the law 
courts. 

(b) As to their relation inter se all the 

Relation of slaves of One and all same master 
slaves inter se. occupied the same position. So 

when the master authorised one of his slaves 
to perform a juristic act for him (e,g, to accept 
an enheritance) the slave could not utilise 
this delegated persona for the purpose of 
entering into a juristic relation with his 
fellow slaves, because no one could enter into 
a juristic relation with himself. In the case 
of fellow slaves the personality, being that 
of their master, was one and the same which¬ 
ever slave might have been clothed with 
it. As a corollary it follows that the slaves of 
•di^erent masters when authorised by their res* 
pecti ve masters, could enter into juristic relations 
(e.^. contracts) with one another. Again the 
slave had not the status familiae; cc^sequently 
the union of a male and a female slavej Vas 
not a marriage in the eye of the law, because 
throughout the Republic the ( Roman law re- 
<K)gnised only the jmto^ ntjtptim (m. the marriage, 
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between free Rdman (citizens). The union of 
slaves was known as contuberutm^ a de facto 
and not a do jure marriage. The contubernium 
did not produce any of the legal consequences of 
marriage proper. The slave husband had no 
manus over the slave wife not any potestas 
over the issue. The husband could be separated 
from the wife by the master of the slave and 
even the union could be dissolved by the 
master at his will. 

(c) [‘ Third party ’ here refers to one who is 

The slave ^ slave or the master of the 
add the third slave whose relation with other is 

considered,] Although the Roman 
law denied legal personality to a slave it could 
not but accept the fact that the slave was a 
man {homo) — a. being with intelligence and voli¬ 
tion. Thus we find that the slave was under 
delictual obligation in certain cases. Moreover 
the slave frequently acted as an agent of his 
master for buying things, for accepting profi¬ 
table inheriteittle &c. In other words on many 
Occasion the slave was practically regarded 
a ‘ person * ^thotigh jurididally devoid of 
When! the slave committed a tort the 
niasto had eilheir to make the damage good 
'to^'^deMver ithe slave'to the person-iharmed. 
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This surrender of the slave in reparaticm of 
damage done by him was called ih,^ nwoal 
surrender (noxce deditio). 

The condition de facto of the slaves may 
Condition de Conveniently be treated under two 
facio, heads (i) condition under the 

Republic (ii) condition under the Empire. 

Although de jure the slave was not better 
(i) Repubii- than a mere chattel, de facto he was 
can period. very badly off in the Republican 

period. In fact during the earlier period he was 
regarded as a member of the family. He 
worked with the master in the field and had his 
meals with the master. This community pf 
work and life raised him above the position of 
a mere servant. Moreover the custom of the 
period tended to better his position by allowing 
him the peculium (small property). Peculium 
^ was a part b{ the master’s property the adminis¬ 
tration of which was left to the slave. As the 
slave was without * caput ’ (head or personality) 
he could not become the ^ owner’ of the peculium 
but the custody of it was allowed him* by 
custom. Often the peculium produced a definite 
money income whfch the slave was allowed to 
retain. Frequently the slave bought his freedom 
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with the accumulated interest of the pecuUum. 
Sometimes the master gave him the whole of 
the pecuUum, 

During the fmperial period the condition de 

(ii) Imperial facto of the slaves grew worse while 
period. condition de jure considerably 

improved. The slaves were treated, as was the 
custom now, like beasts of burden. Despite 
the spread of stoic philosophy that was under¬ 
mining the legal basis of slavery, custom was 
harsh to the slaves. Legislation of the em¬ 
perors tended, however, to better their condition, 

A series of laws were directed to the amelio- 

Amelioration ration of the personal condition 

ofthep^rsonai Qf slaves. Lex Cornelia de sicariis 
condition of 

slaves. passed about 82 B. C. made it homi¬ 

cide to kill another*s slave. About A. D, 61 Lex 
Petronia forbad the killing of slaves without 
judicial sanction. Claudius decided that the 
master who abandoned his slaves, when thley' 
were ill, would lose his rights over them. 
Under Antoninus Pius a man who killed his 
own slaves was considered guilty of homicide. 
By various oth^r constitutions of the emperors 
the condition rffii jure of the slaves was consider¬ 
ably improved. ^ 
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A slave did not necessarily remain a slave 
Termination all his life. He might get his 
of slavery. freedom in various ways. Some¬ 
times he became free withoul; the consent of 
his master, but generally by the transaction 
called the manumission (giving of liberty) which 
was either formal or informal. The chief formal 
manumissions were the following :— 

■it 

1. Manumission by the rod (Vindicta). 

2. Manumission by the sensus (.censu), 

3. Manumission by the will (testamento), 

4. Manumission in the sacred churches 
(in eccleiis), 

Manumissio vindicta was efiEected by a 

Manumissio fictitious law-suit known as the 
vindicta. causa lihevalis. The slave was 

taken by the master to a law-court where a 
third party called the adsertor libertatis declar¬ 
ed before the praetor that the slave belonged* 
to no body and was really freeman. The 
owner did not object and the magistrate pro¬ 
nounced the slave to the free thenceforward. 
The method was called the method of the rod 
because in the coarse of the^fictitious law-suit 
the slave was touched with a rod. 

When a slave’s name appeared on the 
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Manumtssio census roll of free men the slave 
ceosu. ^^3 declared manumitted. 

It was within the competence of every 

Manumisio Roman owner of slaves to confer 
tetamento. freedom on them either b)' way of 

a legacy or by directing his heirs that they 
should set at liberty a certain number of 
slaves at that time of accepting the her edit as 
(inheritance). In the former case the manu¬ 
mitted slave was called a freed man of Orcus 
(the god of the grave). 

During the time of the Christian emperors 
Manumissio slaves could be manumitted in 
S^nctis^ the churches in presence of the 
ecclesUs. congregation. (According to some 
jurists this method of manumission is informal.) 

The chief instances of informal manumis- 
Informal sion are three:—(i) by letter, (2) 
i^anumissions. among friends, (3) at a funeral. 

Manumission by letter (per epi^tolam). Th^s 
was when a master wrote to a slave that he 
wished to confer freedom on him. The letter 
was regarded a$ sufficient evidence of the 
ailp^ter's intentiofi to manumit the slave, . 

"i ' 

Manumissic^ among friends (inter amicos). 
When a master qeclared before his friends that 
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he wanted to manumit a certain slave, that 
slave was considered manumitted. * 

Manumission at a funeral (pileo). If a slave 
followed the burial procession of his master, 
according to the terms of his will, wearing the 
cap of liberty he was considered manumitted. 
(The cap was called pileus, hence the name 
manumissio pileo\ 

In the time of Justinian slaves could be set 
at liberty by their masters at any time they 
liked, for example, when a magistrate was 
passing along a street or when a praetor was 
going to the bath or when a magistrate was 
on his way to a theatre, a slave could be taken 
before him and declared free then and there. 

iP 

In order that the formal methods of 

Formal and ^nanumission might apply it was 

informal essential that the master should 
manumission. , 1 , , . ‘x 1.1 

have legal as opposed to equitable ^ 
property in the slaves. In this connection it 
nftist be noted that when a slave was, infor¬ 
mally manumitted his freedom was recognised 
only by the prsetor, so he was said not to be 
fully liberated but only conditionally rfree 
(statu liberm). The formally manumitted 
slaves were called the Itbm^Unu They occupied 
the position of fre^d men in civil law. 
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Sometimes manumission was effected by 
Manumis- Special laws. The manumission 
S independent of 

will of the the will of the master* As instances 
master. Special iaws may be quoted the 

JUS postUminni and the Edictum Claudtanum 
already mentioned. 

Three specificlaws affecting the condition 

Laws affect- freed {libertini) must be 

ingthemanu- mentioned, 'fhese are (i) Lex 
mitted slaves, Norhana; (2) Lex Fufia 

Caninia ; (3) Lex Aelia Sentia. 

This is a lex of uncertain date. It laid 
Lex Junia down that the informally manu- 
Norbana. mitted slaves should be regarded 

as Latins and not freed citizens of Rome. 
Since they were known as Latins in virtue of 
this Junian law they came to be called the 
Ionian Latins. 

% 

This laid down that no testatpr should be 
Lex *Fufia allowed to set at liberty mole 
Canmia. hundred slaves. If the 

number mehtioned in a will exceeded one 


hundred then thbseonly would be manumitted 

whose names \^ere recorded first upto and 

* ‘ ^ 

including the htmdredth. If the names were 
written ih a circle no one would be manumitted* 
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This laid down that when a slave wa^ less 
than 30 years of age or the master 
SenUa. ^ J^ss than 20 years of age, the slave 

could not be manumitted except 
when there was sufficient reason (justa causa) 
approved by a council and the manumission 
was by the rod (vindicta), Tjiis law also 
forbade manumission in fraud of creditors. 
All the slaves manumitted before they were 
30 years old became Junian Latins ; and a 
slave who during his servitude had been 
subjected to any severe punishment became a 
dedititius. [A dedititius could be re-enslaved 
if he lived within a radius of 100 m^es from 
Rome.] 

The various classes of freed men at the 


begining of the Empire were (i) 
thefretd°nanf * 1 ^® Dcdititii;—(2) the Junian 

Latins ;—(3) the Libertini. 

They could not safely reside in Rome nor 


The dedititii 


could they attain citizenship* 
They had no power of making a 


will or taking under a will. 


These were free men so long as they lived,, 
but on their death their property 
passed to their original master 
or his d^scendslnts. That is why 
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Justiniau says—junian Latin lost his 
freedom with his last breath/’ A Junian Latin, 
however, might acquire citizenship. 

The Livertini in the generic sense of the 

. . word were the freed men who 
Libertim. . 

occupied a position nearly similar 
to that of the free born {ingenuus)\ only they 
could not wear the gold ring which was the 
mark of a free-born citizen. They suffered 
from certain incapacities, e,g, they could not 
become magistrates that is to say they had not 
the Jus honorum ; they could vote in the legis¬ 
lative assemblies but their vote had not the 


same jv^eight as that of a free-born citizen. 


Acquisition 
of citizenship 
by a Junian 
lAtin. 


A junian Latin might become a 
citizen in one or other of the 
following ways : — 


(I) Iteratione (by repetition). If Latinity 


had resulted from one of the informal modes 


of manumission the Latin by going^through, de 
ftoDo, a formal process of manumission could 
become a Roman citizen. (2) Causae probatione 
{by means of the proof of a suflScient reason), 
A Causae prohatio was a favour granted to a 
who marked either a Latin or a Roman 
before seven wifeesses and had a son as a result 
of the ^ion* Wheh the Son had attained his 
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jBrst year the paiieiits virere declared Roman 
citizens. Thus the cdusae probt^ti^ ^ as 
granted only to the fruitful, (3) Erroris musae 
probatiofie* If there Was a mistake in case of the 
causae prohatio e. g. when a Latin iharried a 
peregrin (foreigner) mistaking the latter for a 
Latin, on proof of the mistake causae prohatio 
was granted. 

There were various other methods by which 
a Fvatin could become a citizen e. g. a Latin 
who was elected a member of the Night 
Guards, a Latin who established a bakery at 
Rome, a Latin who built a fine building at 
Rome, etc. 

During the Imperial times a class of men 
Coioni. known as the coloni appeared. They 
were in the eye of the law free,, 
but inseparably attached to the soil (gl^ae 
adscripti).. They could not leave the soil 
without the consent of their lords and when 
the owner of the soil sold it to another the 
coloni attached to the soil also pa^ed ajone 
with it to the new owner. [Compare the serfs 
or villeins of the Middle 

Justinian put all the freed men in the class^ 
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Jttstinkns Ubertini thus doing away with 
iegisiatiori the distinction betwen the different 

* of ^l^sses of freed men. He repealed 
the freed the lex Fufia Comma and modified 
the lex Aelia Sentia by allowing manumission 
of slaves under 30 years of age. Masters less 
than 20 years old could under Justinian manu¬ 
mit slaves by a will. Whenever an* intention 
to grant liberty was manifest Justinian allowed 
manumission e.g, when a slave was instituted an 
heir, the slave became a freed man even though 
the manumission resulted in a loss to tile master. 

[It may be useful to put down in a tabular 
from t±ie different classes of the people in Rome 
at different times:— 


Pre-Justiniaoian time. 

1. IngenuL* 

2. Statuliberi. 

.3. Clients. 

4. Colon!. 

5. Bona fide servientes (they 

were quasi-slaves.) 

6. Auctorati. 

7. Naxi. i 

:S. Persons in mancipio 
(These were children 
tsold by the |)aterfaini- 
\ lias to a third^rson.) 
Eedempti (Ransomed 
captives who could not 
my their mnsl^m.) 

■ '«o. i 


Post-Justinianian time. 

1. Existed. 

2. Existed. 

3. Existed. 

4. Existed. 

5. (Whether now existed is 

doubtful.) 

6. Non-existent. 

7. Non-existent. 

8. Only one class remained. 


9. Perhaps non-existent. 


10* Existed]. 
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The freed man was called the libertus in 


,, Libertus and 
Patronus. 


relation to his former master who 
was called the patronus (patiron). 
The libertus owed certain duties to 


the patronus— the duties were classed under 
the 3 heads of (i) Ohsequium, (2) Operas, (3) 
Bona, 


This was tfie respect due from the libertus 

to the patronus. The libertus could 
Obsequmm. . 

. not sue his patron without the per- 
^mission of the praetor. If his patron fell upon 
evil days the freed-man was bound to supply 
him with food a%d shelter. 

The libertus was required to do light works 
^ for the patron. This duty was 

binding on the freed-man only 
under a moral sanction. The works he was 
required to do were collectively known as 
Opera Officiales (formal works). If the patron 
wanted to exact heavy work from the freed 
man (e.g, industrial services called Operae 
fahriles) he had to make the slave take an 
oath before the pointiffs at the time of ii\anu- 
mission. This solemn oath was called jurata 
promissio liberti. 

The patron and his family had the right of 
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Bona succession to the inheritance of 

the libertus when tlie latter died 
intestate and childless. The property which*' 
accrued to the patron in these circumstances was 
known as the Bonu. In this connection it may 
be noted that because a patron had this 
contingent right of succession he had to bear 
the burden of tutela (guardianship) in case 
the libertus died leaving a minor child. The 
maxim of the Roman Law being, wherever 
there is the profit of succession there is also the 
burden of tutela {ubi emolumentum siiccessionis 
ibi onus tutelae). 

Second Division of the Law of Perspns-^Status * 

Civitath, 


Froth the point of view of citizenship 

A _ 

people were divided into the Ro* 
citizens and the peregrini* 
The peregrins were ttSub^-divided 
into (i) the Latins (2) The Peregrins proper. 

(i) Birth--^An individual whose parents were 
free?’ Roman citizens from the 
moment of conception to moment 
: of h|s birth was a citizen. When 

the piarents wer^ of different conditions at the 
tWe fM? 4 ^ g*i father a Roman citizen 
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mother of Latin) the child born of lawful 
marriage followed the condition of the father 
»^^at the moment of conception. In every other 
case the child was a peregrin. (2) Acquisition 
of citizenship after birth—Citizenship was 
sometimes granted as a special favour, e.g.^ if 
a peregrin informed against a peculating 
magistrate he was granted citizenship,) 
generally it was acquired by naturali¬ 
sation. Naturalisation was granted by the 
comitia centuriata under the Republic and 
“by the emperors afterwards. Full citizenship 
was conferred freely in earlier tirhes when 
Rome had need df citizens. Under the Republic 
was the general custom to grant citizenship 
without political rights. This sort of qualified 
citizenship was called civitas sine suffragio 
(citizenship without the right of voting). 

After the social war of 89 B. C. full citizen* 
ship was granted to all the inhabitants of Italy 
\iy the lex Julia attributed to the father of 
Julius Caesar. In 212 A. D. Caracalla granted 
full citizenship to all the inhabitants of the, em¬ 
pire. [It is said that this concession was allowed 
for fiscal purposes. The citizens alone being 
subject to a tax of -^th on the succession {vice^ 
sima hereditatum) citizenship was extended to 

ROM. LAW.—^4 
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all in order that this death duty might be 
exacted from as great a number as possible.— 
Fernand Bernard]. 

A Roman was called a quirite and the law 

Characteris- applicable to him was called jus* 
tics of citi- quiritium. The latter had two 
zenship. aspects—private and public. From 

the private jus quiritium were derived the 
privileges attached to the citizens regarded as 
members of civil society. From the public jus 
quiritium came the privileges attached to the 
citizens regarded as members of the body politic. 
In other words the first aspect of the Roman civil 
law was concerned with the rights, duties, capa¬ 
cities, and incapacities of a Roman in relatioif 
to the members of his family and fellow-citizens 
while the last was concerned with a Roman in 
relation to the constitution of the state and the 
administration of its affairs. A citizen was 
consequently a civil as well as a political unit. 

The privileges based on the private 
quiritium may be classed under three heads :— 
(l) jus connuhii~ihis waS" the right to contract 
a legally valid marriage called justce nuptioe 
and to enjoy all the legal advantages that flowed 
from the latter, e,g,, pawer {potestas) over 
wife and childjren. It was the connubium 
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that created the civil relationship known as 
agnetion with its legal advantages, (2) fua 
commercii —this was the right of entering into 
a formal contract whereby ownership might be 
transferred in accordance with the formalities 
of the jus quivitium. It gave the power to 
witness or to take part in any transaction by 
copper and scale {par aes et lihmm) (3) testa- 
mentifactio aciiva et passim (i.e., the right of 
making a will or taking under a will).—This 
right was an appendage of jus commercii when 
the will was made by copper and scale and it 
was a part of the public jus quimthim when the 
will was made before a specially convened 
assembly called the comitia calata. [According 
to some the private jus quiritium included also 
the right to ask for legis actio the right 

to have recourse to the ancient form of pro¬ 
cedure in the courts of justice).] 

^ The privileges based on the public /ms quiri¬ 
tium were (|) jus suffragi% (ue.^ the right of 
voting), (2) jus hommm (t.e., elegibility for the 
magistracy). 

Citizenship was lost either iavdluntarily or 
_ voluntarily. Jt was lost: involun- 
zQTiBhip. tarily ^i) by the loss of liberty, e,g.^ a 

prisoner of war lost his citizenship, 
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(ii) by the interdiction of fire and water 
{intevdictio aqua et tgni). This interdiction 
derived its name from the formula used to 
express the fact of expatriation. Under the 
Empire the interdictio was replaced by deporta¬ 
tion having the same effect. Citizenship was 
lost voluntarily by any act indicating deliberate 
renounciation, e.g.y by getting oneself enrolled 
as a member of a Latin colony. 

Originally a non-citizen was either a hostis 


Non-citizens. 


or a peregrin, A hostis was any 
stranger who for the lime being was 
living in Rome, while a peregrin was a 
non-Roman subject of Rome who was governed 
by his national law. One was a peregrin ' by 
birth and sometimes in consequence of tlie 
interdiciio aqua et igni. 

The peregrins had neither civil nor political 
rights. They lived under the rules 

tiie°Peregrin^ national law, and their^ 

legal relations with the Roman 
citizens were governed by the jus gentium. 
Their marriages were valid but were not 
regarded as*" justae nutioe. 

The Latins formed an important class of 
non+citizens. Originally the name 
Latin denoted an inhabitant of 


The Lfttitis. 
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Latium and then it was applied to any member 
of the Latin league, finally it signified an 
inhabitant of Italy who was not a Roman 
citizen. The Latins had commercium but not 
connubium unless it was conceded by the state 
as a special favour. [Under the Empire the 
distinction between the various classes of 


non-citizens vanished,] 

The question of caput (personality of head) 


Capitis demi- 
nuHo, 


entails the question of change in 
caput. In classical law caput was 
the status of a person. The status 


determined the juridical capacity of individuals, 


consequently any change in the status (or 
caput) affected the juridical capacity of the in¬ 


dividual concerned. This change was spoken of 
as a diminution of caput, (t.e., capitis deminutio)* 
The caput personality) as already observed, 


was made up of the three elements of Ubertas^ 


Cliberty) civiias (citizenship) and familia 
(family). Any change in one of these elements 
brought about a capitis deminutio (remember 
that capitis deminutio does not necessarily 
mean a lessening of caput—it simply means '^a 
change in caput). Capitis deminutionm were 
of three kinds :—(i) Capitis deminutio maxima^ 
When a person lost' his liberty he suffered 
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mplth deminutio maxima. In other words 
that change in personality which made the 
person a slave was called the greatest change 
because it deprived him of all the elements of 
caput, /.e., libertas^ cimtms, and familia, {2) 
Capitis deminutio media —when a person 
remained free but lost his citizenship the capitis 
deminutio media, took place. Thus when a 
Roman became a member of the Latin league 
he suffered this intermediate change in caput, 
(3) Capitis deminutio minima —When a man 
sm Ju^is (under no one’s power) became alieni 
furis^ {ue,, subject to some body’s power), he 
suffered the capitis deminutio minima. 

In principle the Mpite minutus i.e,. 

Condition of person who was undergone 

tho capiu a change in caput) was a new man 
mmutus. ^ , , . .., . 

Gams compares him with a mafn 
who was suffered civil death, Biit it must be 
remembered that the praetorian kiw modified/ 
tile civil law regarding capitis deminutio. 
According to tte jus civile a capite minutes 
was freed from the obligations he owed before 
the capitis ckmikuiw. But the praetor gave 
ae^on against Jthe capite minutus for the 
bei^fit of his fbr 4 [ier creditors. From the time 
cf this prmtoriani dhange the capite minutus 
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could not be regarded as civilly dead for all 
purposes. 

Third Division of the Law of persons.—Status 
^ Familiae. 

The Roman family had for its very basis 

the notion of patria potestas. The 

Status Fami- r *, ’.j £*j**ji 

lamily consisted of individuals 

who were all under the power of 

iht pate familias (head of the family). The 

individuals placed under him were (i) the 

slaves subject to his power, (2) the wife in 

manu (literally in the hand, the hand^ being a 

symbol of power). (3) children and other 

¥ 

descendants under patria potestas^ (4) persons 
in manczpio^ {i.e., those who were under quasi¬ 
servitude in the family, having been manci- 
pated to the head of the family). 

The paterfamilias was at the same time 

the legislator and the judge in 
^ atria Potes- ^ family. He had the power 

of life and death (jus vitae 
necisgue over the members of the family 
during the classical times. Sir Henry Maine 
observes ** the first and greatest iandmafk in 
the course of legal history is the doctrine of 
patria potestas as illustrated by the Roman 
family system. The Roman family about the 
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time o£ the XII Tables was an impetium in 
imperio (a kingdom within a kingdom). It 
was governed by the paterfamilias; the wife, 
the children, the slaves, the farmhouse, the 
flocks and herds were in his hands.” The 
paterfamilias determined who should belong 
to the family. He might decline to admit a 
child his wife bore to him. 


The Roman family illustrates the three 


Aspects of 
the family. 


aspects which families in primitive 
societies generally present, viz,^ 
the religious, the political and 


the proprietary. The family was greatly 
concerned with the sacra {religious rites\ Tiie 


hearth was the altar for the private cult and the 


paterfamilias was the priest. The family had 
a political aspect. It framed its own rules of 


government. The paterfamilias was, in a* 
sense, the legislative and the constitutional 
head of the family. He was the supreme person 
in the family as the king was the supreme 


person in the stat^ Finally every person and 


every thing in the’family belonged to the pater- 

A 

fotisllias. He yiras the proprietor of the familta 
in its original sen^ {familia) denoted all that 
was liiecMsary for Agricultural pursuits eg., the 
piotigh, the oxen, ithe slaves, &c. 
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The patriarchal family in^ancieut Rome 

rested upon ancestral worship as 
Patriarchal . • y-n i • 

family and ancient Greece and in ancient 

^cestrai wor- ^ India. The tie that united the 

members of the family was the 

sacra. The ancient Romans regarded the 

family as the instrument for keeping up the 

peculiar rites upon the due observance of which 

depended the happiness of the dead. To 

neglect them was to commit an abominable 

cruelty to the ancestor and to bring down a 

curse on his house. Upon the due performance 

of the saera by his son his own future happiness 

would depend. The extinction of the family 

was a thing to be regarded with horror. [Here 

we find a parallelism between the Hindu and 

the Roman societies. Thus in the well-known 

else of Radhamohan v, Hardai Bibi it was 

urged against the adoption of an only son that 

it is abominable for a father to give his only 

son to another, for as a consequence of the 

extinction of family and the cessation of family 

rites the father himself after his death will be 

left in put {i.e„ hell). It might be replied that 

this was his own affair and affected nobody 

else. But it is not so, it affects his ancestors. 

If the rites had been duly performed by his ^n 
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-*-and his actioft makes it impossible—he would 
be free from put^ his father would become 
immortal and his grand-father would be raised 
to the solar system.” All this except the 
particular about the solar system would have 
sounded reasonable to a Roman in the early 
days of the city. (Walton.) In this connexion 
it may be useful to remember that not only the 
family but also the family property was regard¬ 
ed in ancient Rome, just as in ancient India, as 
destined for spiritual use. Maine observes “ it 
sounds like a jest to say that according to the 
principles of Hindu Law property is regarded 
as the means of paying the funeral expenses of 
a dead ancestor. But this is not at all untrue 
of the written law in Iildia as it was not 
untrue of the Roman law at its earliest stage.”] 
The bond that united the members of*h 

. . family through patria potestas was 

Agnation. ^ r r 

called agnation, la. fact during, 
the Regal period relationship on the father’s 
side alone was juridically recognised. If a 
mother was regarded as related to her children 
thiB was only sb because she had altogether 
giVf^ up her owb family and had passed into 
tbe lamily of hasband. The wife was thus 

looked upon a daughter of her husband. 
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“ A paternal unde was a near relation, a 
maternal uncle was a stranger. Such was the 
theory of civil relationship called agnation.” 
(Walton and Karlowa.) 

In the Institutes of Justinian we read 
Who are agnates are those cognates who 
agnates ? are related through males, r.e., are 
cognates by the father. But this definition of 
agnates is faulty, because one may be an agnate 
without being a cognate and a cognate without 
being an agnate. For cognation simply means 
blood-relationship, while agnation is civil 
relationship determined by law. All persons 
related io a male or a female by male descent 
natural or fictitious are his or her agnates unless 
the tie of relationship has been broken by 
capitis diminutio. In other words as Sir Henry 
Maine has put it “ agnates are those persons 
who are under the same patria potestas or would 
h^ve been uiider the same patria potestas 
the original ancester been alive.” 

Cognation as already explained means 

blood-relationship. Cognates are 
Cognation. relations who trace Hheir 

common descent through the same pair of 
married persons, or as May has put it “ cogna¬ 
tion is the bond that unites on the one hand 
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the children with their ascendants of both sexes 
and on the other hand those descendants male 
or female that trace their descent through a 
common ancestor, your sister’s son is your 
cognate.” 

To illustrate the difference between cogna¬ 
tion and agnation the following geneological 
table may be taken :— 

A marries B. 

_ I 

I I 

C (Son) D (son) 


E (son) F (daughter | | 

I G (son) H (daughter) 

i I , I 

K (son) M (daughter) X (son) (adopts W), 

P (son) (adopted by T). 

Here E and G are agnates, E and W are^ 
agnates because in the first case they are under 
the same patria potestas by birth (i\atural des¬ 
cent) and in the second case by adoption (ficti¬ 
tious descent), K and P are cognates supposing 
that M has been ifiarried out of the family, E, F 
H are agnate^ because F and H are un¬ 
married. F and! M are cognates and not 
agnates b^ause H has been, married out of the 
family.] i 
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If agnates are all persons related by a des- 

- cent real or fictitious from a com- 

GenHlet. 

mon male ancestor and geiitiles 
are those bearing the same family name what 
is the difference between the agnates and the 
gentiles ? That a difference existed between 
these two classes is proved by a famous section 
of the XII Tables where it is laid down that 
the order of succession on a man dying intes¬ 
tate should be as follows :—(i) the succession 
is to go to his sui heredes, (2) failing the sui 
heredes the agnates would come in, (3) failing 
the agnates the gentiles would succeed. Hence 
it is clear that the gentiles were distinguished 
from the agnates. At what degree of relation¬ 
ship shall we say the class of agnates is to close 
and the class of gentiles is to open ? The 
general description of the gentiles as the class 
of persons bearing the same name and claiming 
common de%:ent in the male line does not fur- 
nish an answer to the question. In fact the 
assimilation of the gentiles to the **clansmen’' 
of modem times renders the distinction less 
clear. No satisfactory answer has, however, 
been suggested by the authorities. According 
to Mommsen any one who has able to prove his 
relationship in the male line with the deceased 
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could claim as an agnate. Failing any such 
person the estate went to the clan to which the 
dead man belonged. Agnation and gentility 
were then the same thing. All agnates were 
gentiles and all gentiles were agnates, but 
many of the gentiles were so far removed in 
b|ood from the dead man that relationship was 
Impossible to trace. The common name and 
the common religious rites showed that it must 
have existed. But the tie was so distant that 
it was impossible to prove it. For purpose of 
succession a line had to be drawn. If a gentile 
could prove his relationship he was preferred 
to the gentiles who could not prove. He was 
an agnate in ja narrower sense. According to 
others a line was drawn at a fixed degree of 
relationship. Agnates were all relations on the 
father’s side up to and including the sixth 
degree, the rest were gentiles. This theory is 
supported by an analogy from Hiniju law where 
a similar line is drawn between a sapinda and 
a samamduka^ 

It is signihchat that unlike patria potestas^ 
T»osition matria potestas plays no part in 
of Roman law. In fact the woman 

in aarlyt law wfs in perpetual tutelage and 
bei^: under control herself was not allowed to 
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control others. While unmarried she was 
under the power of her father, on marriage she 
passed into the manus (control) oi her husband 
and when a widow she was under the agnatic 
guardianship of her sons (or other agnates.) 
She was sometimes said to be the head and the 
tail of her own family {muUer et caput et finis 
suce familice e$t) implying that if she married 
she passed into another family, otherwise she 
remained in the fdmily of her origin, 

C*?/—4*1^ I 
wfift gstr sr ti 

The father guards them in childhood, the 
husband guards them in youth, in old age the 
sons guard them. A woman ought not to be 
in a state of independence— ManuJ] 

Paternal power {patria potestas was exer- 
Paternai cised by the head of the family 
power. Qver his descendants of this first, 

^second and afl other degrees. The expression 
patria potestas had thus a juridical sense different 
from its literal meaning. So long as the grand¬ 
father was alive he alone was the head of , the 
family^ his sons and grandsons of whatever 
age were under his power were alieni juris) 

The mother, as already observed, had no potestas 
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over the chiMfon.—^She was under the power 
of her husband (or husband’s father or grand¬ 
father) so long as he was alive, on his, death she 
passed into the power of her own children who 
were her agnates.—^The patria potestas was 
exercised with reference (i) to the person of the 
filim familim (son of the family), (ii) to th6 
property of the films familias. 

In early times the head of the family had 

Person of fbe power of life and death over 
Musfamilias. jg children {jus mt(B necisque). He 

could sell them or surrender them to a party 
against whom they had committed a tort. 
{This surrender in mancipio on account of delict 
was called noxae deditio). The absolute power 
of the head of the family over the person of the 
films famiUas continued down to the end of the 
Republic. Afterwards the extent of this power 
was considerably limited through the legis¬ 


lations of th0 emperor, e.g.^ Hadrian punished 
with deportation a father who had killed his 
son. Alexander Severus limited the right of the 
father to simplfj correction. The right to sell 


the children existed even in the time of Cons- 

I ' , •* w 

tdntine who, hpwever, allowed only the newly- 
bfina infants ^attguinoleMes) to be sold when 
pafeiife were ih extreme misery. The l&tal 
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6 urredder of children was abolished by Jus* 
tidiad. 

Id early law the films familias could not 
Property of own any separate property; all 
fiiius familias. acquired went to the head 

of the family. Consequently the son under 
power could not make a will. The father was 
not responsible for the contracts of the son. 
in general it may be said that the son had no 
proprietorial rights and correlatively no 
proprietorial obligations. This state of affairs 
was, hbwever, modified during the Imperial 
regime. Frequently the son was allowed to 
administer a portion of paternal, property. 
The particular fund, the administration of 
wiiich was left to the son, was called the pecu- 
Hum (small property). It was called peculium 
profectitium if it came directly from the father 
or from any other paternal ancestor. Peculium 
profectitiup%y KXthoxxgh legally the property of 
tht father, was generally allowed to be taken 
away by the son on emancipation. Under 
Augustus all that the films familias acquired in 
military setvme belonged to him and j^ras 
balled the peculium castteme. Under Constan¬ 
tine the sod was entitled to all that he acquired 
by discharging ci^tl functions or in offices of 

ROM. LAW .—^ 
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the court The property so acquired was known 
as the peculium qm$i-castren$e. All property 
inherited from the mother or coming from 
strangers and not falling under casirense or 
qu(isi-castrens0 was called the peculium ud^enti- 
tium or bona adventitia. Under Justinian so 


long as the father had patria potestas he 
enjoyed a life*interest in the produce of peculium 
adventitium and on emancipation be retained 
the usufruct (use and enjoyment) of half the 
property, 

Patria potestas was, however, confined to 
the limits of the family. It had 
nothing to do with the public life. 
Thus the filius familias might 
become a magistrate and as such might punish 
the paterfamilias for any breach of law. 

The principal sources of patria potestas 


Sources of 
patria potestas. 


were {i)Justae nuptiae or matrimo- 
nium^ (2) adoption or arrogation, 
(3) legitimation. • 


Justae nuptiae or matrimonium (marriage) 


Imtae 

nuptiae. 


is defined by Justinian as the law¬ 
ful union of men^ and women 
whereby they consent to lead an 


undivided life, tn the words of Modestinus 


mo**ri ge is the union of a man and a woman 

i 
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leading to the sharing of rights, divine and 
human, throughout their lives/’ A mere union 
a male and a female was called m^mm 
which was not regarded as a source of patria 
potestas. Marriage was of two kinds both 
recognised as legitimate. lit one case it was 
called marriage with moaus when the wife passed 
into the family of the husband. In the other 
case it was called marriage without Manu^ 
when the wife remained in the family of her 
father, and her agnatic relationship with the 
members of her family of origin remained 
intact* 

ManuSf although it arose out of marriage, 
was exercised not only by the 
husband, but also by the head of 
the family. It was a manifestation 
of the power of the paterfamilias in a different 
sphere. Sometimes a mutual agreement to 
marry called $ponsalia preceded marriage, 
Manus was not produced by this ^onsalia; 
because sponsalia was only a preliminary step 
which might or might not lead to marriage 
proper. Acccwrding to some jurists marriage 
unless it was coupled with dedmtio in domum 
mariti (leading into the house of the husband) 
did not necessarily produce manm. [It may 



68 


ROMAN PRIVATE I-AW. 


be remarked that in the last view marriage was 
a real contract completed by delivery {traditio),'] 
Manus was acquired in ancient law by one 
or other of the following modes of 
marriage :—(i) confarreatio, (ii) 
coemptio, (iii) usus. 

“ Confarreatio had for essential elements 

says Girard “ the offering to Jupi- 

Confarrea- ^ wheaten cake and the 

tio, 

pronouncing of sacramental words 
before ten witnesses, the pontifex maximus, and 
the priest of Jupiter.” It was a truly religious 
marriage which was a survival from archaic 
times, e.g., the wheaten cake was connected 
with a phase of family cult where the feeding of 
the members was a leading phenomenon; the 
ten witnesses represented perhaps the ten curies 
into which each of the ethnic tribes was divided. 


The confarreate form of marriage was inacces- 
sible to the plebeians. In the time of Gaius 
this form had very nearly fallen into disu^, 
although he mentions that the functions of the 
higher priests could be performed only by 
pers^ons born of confarreate marriage. 

Co-emptio has often been called a civil 


Co-emptio. 


marriage existing side by side 
with the religious marriage*—the 
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plebeian marriage existing along with the 
patrician marriage. The wife was acquired 
in this form of marriage as a slave or any other 
moveable was acquired by mancipatio. Thus 
it was a transaction pev aes et liheram. Gains 
says that certain words of form were pronounced 
by the husband as well as by the wife. 

Usus, to quote Girard, ‘‘ is to th e co-emptio 
Usus what usucapio is to mancipation 

If there had been no co-emptio or 
only a defective co-emptio manus could still 
be acqu ired through efflux of time, f.e., acquisi¬ 
tion of manus by prolonged possession was 
allowed just as acquisition of property by 
prolonged possession. If the wife remained for 
one complete year in the house of the husband, 
the husband acquired manus by a sort of 
positive prescription. But if she absented 
herself tor three nights in succession the 
discontinuity in the possession was called 
usurpatio trinoctii and manus could not be 
acquired in such a case. 


The forms of marriage, although necessary 


Essential 


for acquisition of manus, were only 


conditions of 
marriage. 


the accidental part of it. The 
essential conditions were three in 


number, (i) puberty, (ii) consent, (iii) connubium. 
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In early Roman law puberty was question 

Puberty determined in every 

case by the physical condition of 
the parties. Later on puberty was determined 
by the rule that males of 14 years of age and 
females of 12 years of age were quite competent 
to enter into marital relationship. 

The consents indispensable for marriage 

Consent Were (i) the consent of the parties 
to be married, (ii) the consent of 
their respective family heads, (iii) if one of them 
was a graqd-child, then in the case of a male 
grand-child, the consent of the father as well 
as that of the grand-father while in the case 
of a female grand-child the consent of the 
grand-father alone. In early Roman law if the 
heads of the families did not consent to a 


Consent 


proposed union the marriage could not take 
place, but later on when the parties were 
willing they could constrain their parents k> 
give their assent. Thus it has been remarked 
what was at first a marriage completed by 
the ^ consent of the parents became later on a 
marriage completed by the consent of the 
parties with the authorisation of their parents/' 
(Girard). 

, Connubium was the capacity to contract le* 
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ConnubiuED. 


gaily valid marriage (justcLe nuptiae). 
Marrige might be disallowed for 


want of either absolute or relative connubium. 


Slaves and the peregrins without jus connubii 
lacked absolute connubium. Relative connu¬ 


bium was determined either by political consi¬ 
deration or by agnation, cognation, and affinity. 

For political reasons marriage was disallow- 
Prohibition ^d in early law between the 
po,S“"‘ patricians and the* plebeians be- 
necessity. tween senators or his descendants 
and the daughter of an actor or an artisan. Till 
the statutory modification of the customary law 
relative connubium was absent in these cases. 


Sometimes lawful marriage could not take 


Prohibition 
through rela¬ 
tionship. 


place on account of relationship, 
natural or artificial, between the 
parties, e.g,^ those in the direct line 


of descent from a common ancestor could not 


contract juitae nupiiae among themselves. Per* 
sons in loco parentis could not enter into mar¬ 
riage with those in loco fiiii. The general rule 
in such cases was that the ascendants and 
the descendants to the most remote degr^s 
could not marry and this prohibition applied 
to the fictitious relationship established . by 
adoption, in the case of collaterals marriage 
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was prohibited as between brothers and sisters 
either natural or fictitious or between nephew 
and niece, although exceptions were made by 
special laws in favour of emperors, e,g.^ Claudius 
married his niece Agrippina in virtue of a 
special law. The substance of the rule regarding 

prohibition on account of relationship may be 
thus expressed : In direct line prohibition ad 
infinitum; in collateral lines prohibition ex- 
tended upto the third degree, e.g,^ uncle and 
niece, nephew and aunt, etc. In case of those 
related by agnation, marriage was prohibited 
between the adoptor and the descendants of 
the adoptee as well as between the children 
adoptive or natural of the person who had been 
adopted. In the case of affinity, relation¬ 
ship between one of the spouses and the mem- 
bets of the family of the other spouse) the rule 
under the Republic was that in direct line the 
prohibition continued ad infiniimn but in the 
collateral line only up to the sisterof the deceased 
wife or the widow of the deceased brother. 

Besides the general rule determining the 

]^hibitioQ or absence of connubium 

onAcc^ttot certain special laws were passed 

; time to time disallowing 
justad^ nuptiae in specified cases, e,g,^ 
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by a special law marriage was not allowed 
betweejn the governor of a country and the 
membeft of the community under his charge. 

The effect of marriage varied according as 
the marriage was with manus or 
riage. Without manus. In the case or 

marriage with manus (cum manu) 
there was conventio m manum (passing into the 
power of the husband). As between the spouses 
the relationship of father and daughter was 
established. The connection of the wife with 
the members of her own family ceased and 
could not be replaced even after the dissolution 
of marriage. An agnatic bond united the wife 
with the family of her husband. The husband 
or the head of the family, when the husband 
was aliem juris (subject to patria potestas), 
had complete dominion over the person and 
the property of the wife. All the proprietorial 
•ri^t of the Wife were merged into those of 
her husband but she acquired the important 
right to inherit the property of her husband 
or of the head of the family—the former becapse 
she was in loco filiae^ the latter because she was 
in loco neptis. When the marriage was without 
manus (sine manu) there was no conventio in 
manuin and therefore the wife remained under 
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the power of the head of her paternal family. 
Her agnatic relationship remained unchanged 
although for the purposes of raising legftimate 
children she was considered to have passed 
into the family of her husband. 


As regard the property, when the marriage 
was with manus the husband or the head of 
the family acquired, as we have already seen, 
the whole of the property of the wife; when 
the marriage was without manus the wife 
retained her rights with reference to.her own 
property. 


When the marriage was with manus the 


Relation 
between the 
children and 
the mother. 


wife was in the position of a sister 
to her own children (in loca 
soraris^ and the rule as to succes¬ 
sion was the same as that obtaining 


in the case of succession between brothers and 


sisters. If the wife was not in mami she md ' 


her children did not belong to the same family 
and therefore th^re was no right of succession 
as ]between herself and her own children before 
the law as modified by two Sonatus Consulia, 
S, C. Tertnllimmm and S» C, OrpMHdnum» 
|As t^gards th<^ father, it may be noted 
in passing thajt ^the children were always 
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under his power whether the marriage was 
with manus or without manus. In other words 
manus had nothing to do with patria potestas 
and consequently the children had thl^ right of 
succession, in all cases, as the heirs of their 
father.] 

Dissolution of marriage was either involun¬ 
tary or voluntary. It was in- 
Dissolution t x • ir ii 

of marriage. voluntary in the following cases ; 

(i) death of qiie of the parties (2) 
captivity *of one of them. If a husband returned 
from captivity he could claim his former wife 
without going through the ceremony of marriage 
de wm?,supposing that the wife had not married 
during the time that the husband was a captive. 
In the time of Justinian she was compelled to wait 
for five years before she could contract a second 
marriage. (3) Capitis deminuHo media, loss 
* of «iti2:enship* since the loss of citizenship reduced 
a Roman citizen into a peregrin and between 
a peregrin and a Roman there was no cannubium 
the marriage was dissolved. (4) In the cas§ of 
marriage without manus capitis d^mmuHo minima 
sometimes eff^ted a dissolution of marriage, 
if a father•-in<niaw adopted his son-in-law; 
bifl ifthe marriage was with as the woman 
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fisseotial The Adoptor should have 

^cobditions of attain^Ni full pubei^ly and should 
Adoption. le^t i8 years ol^r 

than the adoptee. It has been doubted, how¬ 
ever, whether this rule was always followed 
in Roman law, at least the question was dis¬ 
puted in the time of Gmus^ (:2) Adoption 
imitated nature as far as possible; so eunuchs 
were not allowed to adopt although the spadones 
{impotent persons) were allowed to adopt. 
{3) Adoption, strictly so called, did not apply 
io adoption by women. In fact before Diocle- 
tadn women were not alloWed to adopt at all 
and afterwards, when they lost their own 
children th^ were allowed to adopt but they 
never acquired potestas over the adoptee. 

Adoption, as has already been remarked, 

was the process of bringing a 

Arrogation, //•••• i! t m 

person alliem jurts from one family 
into the agnatic relationship with another 
family; while arrogaMan denoted the process of ‘ 
reducing a person mi juris into a person cUieni 
juris when the head of a family was 
adopted the process strictly speaking was 
Wrogatian and hot adoption. On account of 


the iihportahceiof since it destroyed 

a fahiily, arragpiion in early law took place 
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before the people assembled in a meeting where 
pontifife were present and votm of the people 
were taken. The assembly specially convened 
for the purpose was called the comiim 
In this e&mitia originally the whdte populace 
assembled, but later on they were represented by 
30 lut&rs. In order that arrag{Uus (the 
person arrogated) might not suffer through 
unjust emancipation, a proouse was made by 
the arrogutor that in case of emancipation 
without a just cause the VfoxM, get 

back all his property. In the Imfi^rial times 
arvogation was often ^effected by a rescript from 
the Emperor. In this case no preliminary 
enquiry nor any meeting of the people was 
necessary. According to some commentators 
sometimes arrogation took place in consequence 
of a testament directing it. Such an arr^gaiion 


has been called, although improperly, arragaiion 
by will. 

• The effeci of arrogation is generally consi- 


Effect of 
arrogation. 


dered with reference to (t) the 
person of the arrogatus; (a) the 
property of the arrogatus. As 


regards the person, the arrogatus passed under 


the power of the arrogator and children of the 


arrogatus, if any, together with their father 
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became subject to the power of life and death 
{Jus vitae nedsque) of the head of the fahaily. 
As a compensation for the loss of his rights 
the arragatm acquired the rights of succeeding 
of the property of the arrogator on letter’s 
death. 


In jus civile the property of the arrogatu’s 
in consequence of capitis deminutia 
property of became merged into the 

property of the arrogator. There¬ 
fore if after arrogation emancipation took 
place for sufficient reason the arrogatus did 
not get back his own property. Moreover the 
debts due to the arrogatus passed to the arro¬ 
gator who could sue for the debts but the 
debts due by the arrogatus ceased to exist 


after arrogation. The praetor* however, modi¬ 
fied this rule, at first by an action called actio 


depeculio whereby the creditors of the arroga¬ 
tus could satisfy themselves out of the property 
of the arrogatus ; and later on by a rlesHMio ' 


in integrum the result of which was that the 
arrogatus Was supposed, for the benefit of the 
creditor, not td have undergone a capitis demi- 
mltio minima ind consequently the creditors 
could sue him as if he were sui juris. 


Ih the proiress of adoption strictly called 
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Process of 
adoption. 


two steps were aecessary^ mm for 

.m -• .* * j.* ^ A * 

the extinction of the existing jS«^snr<r 
potesias and the other for the creation of a new 
agnatic relationship. In old law these two 
elements consisted of a triple sale and a €essio 
in jure, 

A famous section of the XII Tables says— 
“ If the father sells his son for three 
times the son shall be free from 
the power of the father.** (See 
Introduction). This principle was utilised for 
severing the existing agnatic relationship. 
The filius familias was sold to* a nominal 
purcliaser. After the sale the son was said to 
be emancipated (sold out of the family). The 
purchaser re-sold (remancipated) the son to the 
father. The sale by the father was thus followed 
by a resale by the purchaser. According to 
the XII Tables the son had to be sold thrice. 
So there were three sales (mancipations) 

' and two re-sales (remancipations). After the 
third sale the paternal power was extinguished 
but the son did not forthwith fall under the 
power of his adoptive father. For establishipg 
the new potestas a fictitious law-suit called a 
cessio in jure was nec^sary* The adoptive 
father declared before a magistrate that the 

* ROM. LAW.—6 
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adoptee was his own son, the natural father 
did not object, a judgment was entered against 
the natural father and the son fell under the 
power of the adoptive father. [One mancipa¬ 
tion extinguished the potestas over a daughter 
or a grand-child.] 

The effects of adoption may be considered 
under three heads:—{i)Thepersoaof the adoptee. 

—the adoptee alone fell under the 

ado^ton potestas of the adoptive father. His 

children, if any, remained in the 
old family. One could be adopted as a child or 
as a grand-child, in the latter case the consent 
of the son to whom an adoptee was given as a 
son was necessary. Public honours were not 
affected by adoption, e.^., a senator adopted by 
a plebeian remained a senator. (2) The name 
of the adoptee.—The adoptee added to his 
own name that of his adopter transformed into 
an adjective, e.g,^ Scipio adopted by Octavius 
became Scipio Octavianus. (3) Successional ' 
rights of the adoptee.—The adoptee as a suus 
Aeres of the adoptor was entitled to all the 
successional rights of a child of the family but 
he lost all rights as to his old family, Justi¬ 
nian, however, modified the law on this point. 
He made a dist^ction between adoption by a 
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stranger and adoption by a maternal ascen¬ 
dant. In the former case the adoption was 
called minus plena, the adoptee remained 
under the potestas of his natural father ; the 
adoption gave him the right to succeed to the 
property of his adoptive father in addition to all 
the rights he had with reference to his original 
family. In*- the latter case, in the case of 
adoption by a maternal ascendant, it was 
termed plena and the child passed into the 
potestas of his adoptive father, the old, pitria 
potestas being extinguished. 

Justinian says—“ It sometimes happens 

_ ,. . that children who at their birth 

Legitimation. 

were not in the power of their 

father, are bought under it afterwards.” 

(I. lo 13.) In other words by legitimation 

offspring born out of wed-lock were placed in 
the position of legitimate children and conse¬ 
quently fell under the potestas of their father. 
•Legitimation was therefore a source of patria 
potestas. 

In Rome children born out of wed-lock 

Naturalissue two categorie% (i) 

and patria issue of concubioage (liberi natu- 
potestas. rales), (ii) bastards, spurii, issue of 

accidental uniop of male and female. These 
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natural children were not agnaticaiiy connected 
with thcdf fathers. Thus the saying was that 
at Rome there were natural mothers but only 
legitimate fathers. Before the time of the 
Christian emperors the natural children had 
no right to succession ab intestato except in 
certain special cases, e.g,^ natural sons of 
soldiers born during active service succeeded 
as cognates. Under the Christian emperors 
through the process of legitimation the HbeH 
naturales (but not the spurii) were brought under 
pairta potestas. 

Legitimation was effected in three ways :— 
(i) by the subsequent marriage of 
legM^aUon!*^ parents ; (ii) by oblation to the 

curia; (iii) by a rescript of the 


emperor. 

Legitimation by subsequent marriage 
(legitimatio per subsequens matrimonium ),—^This 
method originated from a constitution of 
Constantine who established that natural* 
children should be made legitimate by the 
subsequent marriage of their parents pro- 
vidted 4 he mother was ingenua (free-born) and 
the father had ‘ no children of a lawful 


wife., \ 

Lej^lfihation ^by oblation to the 


cufiee 
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(per oblationem curiae). In provin¬ 
cial towns magistrates were generally elected 
from the college of decurians called the curta. 
To be a member of the curia was a great but 
onerous distinction. A natural son who 
consented to become a decurion gained the 
right of suotession as an heir of his reputed 
father. This mode, however, effected only 
partial legitimation because the son acquired 
no relationship to any other member of his 
father’$ family. 

Legitimation by a rescript of the emperor 
(ie^timatio per rescriptum principis) —some¬ 
times legitimation was effected by the imperial 
rescript. Justinian enacted that when a 
marriage with a concubine was impossible the 
natural children in the absence of legitimate 
ones might be placed by a rescript in the posi* 
tion they would have occupied had the marriage 
<aken placfe. 

The causes putting an end to the paternal 

Extinction of fwo classe%:— 

paiHa pous- (i) Extinction of pmtna pqfestas 

tOtS 

without the dissolution of agna¬ 
tion, e,g,^ by the death of the head of the family: 
the children under his immediate poiesiws 
became sm Juris; so by the capitis 
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maxima or media of the father the children 
were freed from potestas, again the elevation of 
the children to certain priestly dignities 
(ftamen of Jupiter, vestal * virgin) made them 
sui juris. In all these cases agnatic relation¬ 
ship was not attected. 

(2) Extinction of patria potestfs with the 
dissolution of agnation. The chief instances 
of this class are;— (a) The capitis deminutta 
maxima, media, or minima of the children. 
In the last case (capitis deminutio minima), 
however, .one potestas was replaced by another 
and consequently there was a transfer and not 
extinction oi potestas, (b) Emancipation. This 
was voluntary renunciation of potestas by the 
father and was rarely allowed in early law 
because the emancipated child suffered a loss 
being deprived of the right of agnatic succes¬ 
sion. When allowed, emancipation was effect¬ 
ed by triple sale—the first part oi the cere-* 
inony of adoption being utilised. After the 
third s^e the purchaser-friend emancipated 
the; fii^us familias for the third time and there¬ 
by became his paferon. The son was now free 
front patria potestas. Sometimes the father 
wanted to be the; patron of his emancipated 
son. In such a cafe the purchaser-friend instead 
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of emancipating the son, for the third time 
remancipated him to the father who* liberated 
the, son and became his patron. Generally 
b}' a contract of "fiducia the patronage 
was reserved for the father. Under 
Anastasius a child could be *femancipated 
by a rescript qi the emperor. In the time of 
Justinian the old ceremony was abolished and 
emancipation was efEected either by a rescript 
or by a simple declaration of the father before 
a magistrate. 

Emancipation completely cut off a child 
from the family. In old law the 

emancipation. after emancipation lost his 

successional rights and found him¬ 
self, in general, without any property. But 
later on the emancipated son was allowed 
different kinds of peculiar e.g., the pecuUum 
castrense arftl quasi • cast reuse were the absolute 
property of the son. Again the praetor called 
to succession the emancipated son alon^ with 
the unemancipated children of an intestate, 
The father also succeeded to the .prof>erty of 
the emancipated son if the latter died intestate 
and without issue, provided that the father 
was his patron. 
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Fourth Division of thi Law of Persons — 

/ Guardianship, 

A person, although sui juris and in pos- 
. session of every right, might be 

fjru^rQi8»iiship» - - - , j* j * 

unable through some imperfection, 

It 

to exercise the rights he possessed. Agaiaa 
person might be sui juris and of an age to 
exercise his rights yet it might be necessary “ to 
insure that he did not hurt himself and his 
family by the mode in which he exercised 
them.” In Roman law tutors and curators 
were appointed in such cases. [According to 
Buckland tutela (guardianship) was originally 
designed for the protection of the property in 
the interest of the successors and in course of 
time became guardianship in the modern sense 
of the term.] 

When a person was sui juris and less than 
14 years old tutors wefe appointed 
to perform all the acts which the 
ihfan t*minor {impuhis) himself could not perform. 
Tutors were of four kinds ;— 

J {a) Statutory tutors or tutors^at-law. 
Th^ were sometimes called legitimate tutors. 
Tliere were t^o classes of them, vis., the 
agnates and thei patrons. The3^ derived their 


Tutors. 
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authority from a sec^bn of the XII Tables 
which runs as follows :—** Where there is the 
profit of succession there lies also the burden 
of tutela ” (see Introduction). 

(h) Testamentary tutors, t.e., tutors 
appointed by a will. The XII Tables conferred 
on the pater-familias the power of appointing 
tutors by a testament. The section runs as 
follows :—“ As a man shall determine by his 
will regarding the tutela and his pecunia so 
shall be the law,'* (see Introduction). 

(c) Tutors appointed by a magistrate. 
They were also called dative tutors. On the 
failure of a testamentary or a legitimate tutor 
guardians were sometimes appointed by the 
praetor at Rome or by the praefectm urbi in 
the qase of pupils of high family. The dative 
tutors were sometimes called the Atilian or the 
JuUo^Titian tutors because they derived their 

* authority from the lex Atilia or the lex Julia^ 
Titia. 

(d) Fiduciary guardians.—The exact mean¬ 
ing of the expression tutela fiduciana is Hard^to 
discover. Perhaps this class of guardianship 
was connected with the contract of fiducia. 
According to Justinian if a father died without 
appointing any guardian by a will, the tutela 
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of his minor sons wdild fall to those male 
cfiildren who were more than 25 years old^ 
The brothers of the impubis would be called 
legitimate tutors because they were his agnates. 
In the case of an emancipated son who ceased 
to be an agnate the brothers would be called 
fiduciary tutors. 

The tutor acted on behalf of his pupil, that 
is to say, he not only supplied the 
the tutor. physical power but also the legal 

power for performing juristic acts. 
This power of administration was called 
negotiorum gestio. The tutor also interposed 
his authority (auctoritas). In other words 
when the pupil could understand the transac¬ 
tion but was not able to comprehend fully all 
the bearings of it, the tutor made himself solely 
responsible’by authorising the act. The pupil 
could not bind himself without the auctoritas 
of the tutor. [In Roman law thr 4 e periods© of' 
pupilage were recognised : (i) Infantia when 
the child was unable to speak, (ii) Infantiae 
proxima^ the neighbourhood of infancy, 
(ill) Pubertati ^oxima^ ue., the neighbourhood of 
puberty. During the first two stages the tutor 
had tia put ih his authority {auctovita^) m 
well ^ perform all acts for him while in the 
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ast Stage he had to i#terpose his authority 
alone.] The tutor had to take charge of the 
pupil’s education and general upbringing. But 
the protection of the pupil’s person was left 
either to his mother or to a maternal ancestor 
who would not succeed to the pupil on his 
death. 

The tutor could not under any form give 
away the property of the minor. 
oPthe^tutorf could not manumit the slaves 

of his ward. He could not alienate 
the immovables or valuable movables belong¬ 
ing to the pupil. If the tutor acted within the 
limits of his power if a movable belonging 
to the pupil had been sold on account of 
necessity), to the detriment of the ward the 
praetor might be asked to nullify the transac¬ 
tion, the nullification was called restitutio in 
integrum,) 

♦ According*to Justinian the ward was 

capable of making his condition 
ward better but not worse, that is to say 

in transactions where an advantage 
was coupled with a detriment the transaction 
was valid in so far as it produced a gain 
but invalid in so far as it put an obligation 
on the mfnor.” Again Ulpian says “ should 
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the minor make a ssSe he certainty becomes 
creditor for the price but not debtor for the 
thing sold. Should he receive .a payment of 
money, the money received in payment is cer* 
tairily acquired by him but his claims are not 
extinguished, the tutor can recover de nom 
the whole amount.*’ But the rule was modi¬ 
fied in cases where the ward did not waste the 
money received in a transaction, if the 
ward sold something and bettered his condi¬ 
tion with the proceeds of the sale he could not 
claim a return of the thing sold without 
paying back the price he had received. But 
if the money had been squandered by him he 
could claim a return of the thing sold. 

As general measures for the safety of a 

Actions n^'t^or’s property certain actions 
against tlic were allowed. The most important 

of these were (i) AcHode ratio- 
nibm distrahendis. This was an action, in old 
law, against an unfaithful tutor who had con¬ 
verted his pupil’s goods wrongfully. The tutor 
}iad to pay double the value of the things 
converted. This action aimed only at acts of 
tnrfaithfulne^ caused by a bona fide transaction 
canned out Iby an honest tutor. {2) Crimen 
susp^ti. This action involved forfeiture 
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against a suspected guardian. It could be 
brought even by a woman who was related by 
blood to the ward. (3) Actio directa tutelm* 
This was an action against the tutor for 
injuries to the property of the pupil. (4) Satis- 
datio rem pupilli salmm fore, (/.e., security for 
the safety of the pupil and his property.) This 
security consisted in a promise of the guardian 
coupled with a guarantee by three men. (5) 
Actio subsidiaria {i.e,, a subsidiary action.)— 
This was an action against a magistrate whose 
duty it was to enquire into the ^Ivency of a 
person who had been nominated for tutorship. 
This action was available not against the 
chief magistrate who would finally appoint 
the tutor but against the subordinate magis¬ 
trate who was entrusted with the preliminary 
enquiry. (6) Privilegium inter personates actiones 
(i.e., privilege in personal actions.) By virtue of 
this privilege the pupil had a priority over other 
ufisecured credifors of the tutor. (7) Implied 
hypotiiec. From the time of Constantine there 
was an implied hypothec on the tutor's property. 

The twteia was a burden imposed on Roman 
citizens. People were generally 
anxious not to have this burden 
put on them. Certain per^ns were 
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exempted from this liability on special grounds 
The principal excuses were the following :—(i) 
Three living children at Rome. (2) Three 
burdens of tutela at one and the same time. 
(3) Certain public functions. {4) Age, e.^., if a 
man was more than 70 years old he was excused. 
(5) Certain physical defects, blindness, deaf¬ 
ness, etc. 

The guardianship of women tutela mulie^ 
rum) was, in early law, perpetual. 

Tutela muHe- time of Diocletian a 

woman was throughout her life 
under a guardian. At the com¬ 
mencement of the empire, however, women could 
dispose of property (not being res mancipi) with¬ 
out the authorisation of a tutor. In the case 
of res mancipi such an authorisation was neces¬ 
sary. Certain other exceptional acts also requir¬ 
ed the authorisation of the tutor, but the tutor 
was compelled to give his auctorztas when 
required, only the tutors-at-law had a choice In 
this matter, 2.C., if they liked they might with¬ 
draw their authority. By the famous lex Papza 
JPoppoea a free woman who had three children 
and a freed woman who had four children 
escaped the tutelage. This privilege was called 
the /ns hherofum. The guardianship of women 
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definitely disappeared when Theodosius and 
Honorius granted jus Uberorum to all the 
women of the empire. Lex Claudia abolished 
the agnatic tutelage of women. 

Tutela ended either (a) ex parte minoris 


End of tute- 
lage. 


(on the part of the minor) or (h) ex 
parte tut or is (on the part of the 
tutor. 


(i) By the ward completing his fourteenth 

Ex parte year. (2) By the death of the pupil. 
minoris, gy capitis deminutio of the pupil. 

(i) By capitis deminutio of the tutor. (2) 
By the death of the tutor. (3) 
tutSL. conviction of the tutor for 

unfaithfulness. (4) By discharge. 
(5) ®y expiry of time if the tutor had been 
appointed for a fixed period. 

Besides the impuhes (infant-minors) and 
women there were certain other per* 

Curators. , , , . . , * 

sons who were deemed incapabler 
• of cnanagin^ their own affairs. These were :— 
(i) the adults under 25 years of age, 

(ii) the spendthrift prodigus)^ 

(iii) a mad man who had lucid interv^ils 
(furiosus). 

(iv) a mad man who had no lucid inter¬ 
vals mente captus). A guardian called a 
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curator was appointed to watch over the 
interests of these people. Technically speaking 
a tutor was appointed to the person, and a 
curator to the property. 

A curator might be appointed by a will, 
but the appointment had to be 
<^a ciTraTor?^ confirmed by a magistrate. If no 

curator was appionted by a will, 
the praetor or any other superior magistrate 
after considering the claims of the nearest 
relations appointed a curator. By the XII 
Tables the curatory of the insane and the 
incapable devolved on the nearest agnates. If 
no agnates were existing the magistrate 
appointed a curator just as in the case of an 
adolescent. Sometimes curators were appointed 
for special purposes by the judges, e,g.^ a curator 
ad litem was appointed by a judge when a 
minor was involved in a law-suit, 

^ A minor ptdois who ^^as sui juris could 

perform the ordinary acts without 

Adolescent*^* intervention of a curator, but 

in more iihportant acts, if a 
minor wanted to sell or burden his property 
with a charge the concensus of a cutalor was 
The concensus differed from the 
of a |utor in the foUowing ways 
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(1) It was divested of all forniaiities. 

(2) It could be given before or after the 
event, while auctoritas had to be concomitant 
with the transaction authorised. 

(3) The want of cmsemm did not nullify 
an act, but there was only a risk of a restitutio 
in integrum. 

The obligations of a curator were generally 
the same as those of a tutor. 

of the curator. ^ curator was allowed to perform 

all the acts that tended to better the 
condition of the minor. If loss accrued to the 
property of the minor through the negligence 
or carelessness of the curator he had to make 
it good. The obligations were enforced by 
civil as well as by praetorian actions. 

When the adolescent attained his 25th 
„ , - ,, year the curatela came to an end 

End of curatela 

automatically. In some case even 
before that age the caretakership ” (curatelaf 
• could be terniinated by the state on proof of 
sufficient reason. This was called venia aetatis, 
i,e,, dispensation granted because there was a 
supposition that the 25th year had b$en 
virtually reached although not really. lo the 
case of the mente captus the curatela lasted 
throughout his life. 

ROM. LAW.—7 



CHAPTER III. 


Law of things. 


LAW OF THINGS. 

Persons are subjects of rights while things 
are objects of rights. A thing, 
juridically speaking, is not neces¬ 
sarily a physical object. Just as a person is a 
“ right-and-duty-bearing ” entity so a thing is 
a “ right-and-duty-centering ’* entity. Thus all 
things are objects of rights, but all objects are 
not things Gaius and Justinian classify the 
things in accordance with the rights which exist 
over them, ‘‘ the distinctions turning on the 
questions, how far and by what manner of 
owner they are owned.” 

The chief classifications of things are the 
Divisions of following :— 

Re extra patrimonium* 
Res in patrzmonio. 

Res extra patrimonium wero the things 
which could not be owned by any private 
individuals although their use was common to 
jtl|. Res in patrimonio, on the other hand, 
were the things which could be owned by 
priyit© itJc^ivMtUials or corporations. Res extra 
patHrkmiuw ^Icre sub*dtvided into the res 


things. 
Classification I 


{ 


1. 

2 . 
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ditdni juris and the res humani juris. The res 
divini juris were further classified into the res 
sacrae, res religtosae, and res sanctae ; while the 
res humani juris were sub-divided into the res 
communae and the res publicae. [This scheme 
of division and sub-division may be put in a 
tabular form as shown here:— 

THINGS fResJ 
j 

I -- - J 

Res extra patrimpnium Res in patrimonio 


Res divini juris 


Res sacrac 
Res sanctae 
Res religiosae 


Res humani Juris 


^ Res publicae 
\ Res communae 


Res sacrae were things consecrated to the 
gods above, e.g,, a temple. Res religiosae 
were things consecrated to the gods below, e.g,^ 
a tomb. Res sanctae were things protected 
originally by a religious sanction, e,g., walls 
and gates of the city. Res communae were the 
things whose use was common to all, e.g., air, 
s^a-water, ^c. Res publicae were the things 
that formed a part of the public domain of the 
state or the city, town-halls, theatres, 
baths, etc. 

( X. Res mancipi. * 
Classification 11 j 

(, 2. Res nec^mancipU 

Mancipium according to girard was the 
Roman ownership exercised over a Roman 
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Ulings for the profit of a Roman citizen. 
mancipi included the Italian soil, the slaves, 
beasts of burden and animals which herd 
together and rural servitudes pertaining to the 
Italian soil the right of passage through 
an adjoining land). All the other things were 
yesnec-mancipi. The main characteristic of a 
res mancipt was that it could be conveyed only 
by mancipatio which was a quivitavy sale per aes 
ei libram in presence of five grown up citizens 
and a balance-holder called the libripens. Ac¬ 
cording to Cup the res fttanctpi were the things 
called by the Romans familia while the res nec- 
mancipt were what the Romans called pecunia* 

Classification III \ <^^i>orales. ■ 

V 2. r Res incorporates. 

Res corporates are ithe thingsr^having 
physical existence. They can be^ touched 
{quote tangi possuni). The res incorporates have 
only a national existence, in other words these 
exist in the eye of the law although not physi¬ 
cally (quae in jure conszstunt), 

^ Classifi€ati<Ri IV f mobiles 

V 2. Res zmmmiles. 

These correspond to the modern division 
of into iriovable and immovable. 

division »pf objects of ownership into 
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Real rights corporeal and incorporeal is not o£ 

much importance as the subdivi^ 
sioQ of the corresponding rights 
into real rights and personal rights. Property 
itself is a real right but to prevent the confu* 
sion between property and ownership—one an 
object of a right, the other itself a right—the 
term real right is used to denote special types 
of rights. All rights over the things of 
another are real rights (Jura in ye aliena). 
Thus the owner of land may use it in any way 
he likes while the owner of a real right over 
land can use it only in a specified way, e.^., 
the servitude of passage allows him only to 
pass through the adjoining land. In contra¬ 
distinction to real rights personal rights are 
generally termed obligations. A personal 
right is a credit looked at from the active point 
of view and a debt from a passive point of 
view. In other words it is a constraint put on 
a definite person in order to compel him to do 


or forbear from doing a definite act. 

Property according to the Roman entimera- 


Scope of the 
law of things. 


tion consists of ownership, §ura 
in re aliena and obligations. But 
the law of property is concerned 


with the first ^two of these topics md is 
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conveniently called the law of things, the law 
of obligations occupying a distinct category. 
Here, as somes have remarked, logic has been 
sacrified to lucidity. 


First Division of the Law of Things — Ownership, 

Ownership is the right ‘‘ by virtue of which 

a person may enjoy all the advan- 
wnership. object may bestow.” 

According to the Roman jurists the advantages 
may be grouped under the heads of. 

(1) Jus utendi (or usus), ix,, the right of using 
the thing in every possible way. 

(2) Jus fruendi (or fructus)^ i.e., the right of 
enjoying the fruits or the produce of a thing. 

(3) The jus abutendi (or ahusus\ i,e,, the right 
of wa^ste, 

(4) The jus disponendiy e.e., the right of alie¬ 
nating the thing owned. In other words 
property is an indefinitely definite rjght which 
allows the owner to use the thing oVer whicS 
the right exists in any way he likes until and 
unless he injures a like right of another. 


Modes of acquisition of property denote the 


Modes of 
acquisitioti. 


juridical facts in consequence of 

which ownership comes into being. 
* 

Mode$ of acquisition have been 
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classified variously by various writers. Accord¬ 
ing to Justinian, property in particular things 
is acquired either by natural or by civil modes. 
A natural mode is sometimes called an original 
mode in the sense that property is acquired for 
the first time in a thing which was without an 
owner. All natural modes are not, however, 
original modes. The important examples of 
natural modes are occupatio and accessio, while 
those of civil mode are mancipation in jure cessio^ 
adjudication usucapio and^ lege, [Sometimes 
traditio also is regarded as a civil-law mode of 
acquisition] . 

Occupatio is the taking possession of things, 
which have no owner or which 

Occupatio, . 1.1 

have ceased to have an owner, 
with a view to appropriation. The things 
to which the principle of occupatio applied fall 
under two heads—(i) animate objects, (2) 
in§,nimate objects. 

(a) Wild animals. These belonged to the 
taker. Justinian says,—*'Wild 
jects. beasts, birds, fish, i.e., all animals 

which live either in the sea, the 
air, or on the earth, so soon as they are taken 
by any one immediately became the property 
of the captor.’’ (]• II. i. 12). By 
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property in wild animals might be acquired 
even though they were taken on another's land, 
(b) Wild animals in an enclosure. These 
belonged to the owner of the enclosure, 
rabbits in a warren so long as they were there 
belonged to the owner of the warren ; but once 
they regained their liberty they could be 
acquired by occupation (c) Domestic animals. 
These even when they strayed or were not 
confined in any space, and wild animals which 
have a habit of returning to their owners 
(animus revertendi) could never be acquired by 
occupation [Merely wounding a wild beast is 
not capture, as Justinian says,—“ Property can 
only be acquired by actual taking.’*] (d) 
Prisoners in war. These by jus gentium 
belonged to the'captors. 

(a) Precious stones, gems etc., and other 
things found on the sea-shore. 
These became imnfediately ^the 
property of the finder, (b) Treasure- 
trove («.e. gold and silver hidden in the ground, 
bwner unknown). The law regarding treasure- 
tiove was unsettled till the time of Justinian. 
Under him treasure-trove when found by any 
pne ^ ^is own! ground or when amdentally 
itotid in loco sacfo aut yeligioso (sacred br 



ROMAN PRIVATE EAW. 


105 


religious place) belonged to the finder, (c) 
Derelicts. Things wilfully abandoned are called 
derelic ts. These could be acquired by occupation 
Things negligently left or abandoned on 
account of necessity jettison) always 

remained the property of the owner. (d) 
Immovables. These when acquired in war 
were, by occupation at the disposal of the state, 
the distribution among a group of takers being 
regulated by military law. 

JiccesHo is a mode of acquisition founded on 
^ the rule—accessory falls to the 

Accessw. 

^ntic\pBX (accessia cedai pfincipali)» 
Thus by accessio rents of houses, interests of 
money, young of animmals belonged to the 
owner of the principal objects. The things to 
which accesdo applied fall under two classes, 
(i) immovables, (2) movables. 

(a) House even though erected with another’s 
•materials belonged to the owner 
of the ground on which it stood. 
Indemnity had to be given to the owner of 
materials when the building was erected in 
good faith. The maxim—whatever is btiilt 
on the soil falls to the soil (soto cedit quod solo 
inadijuatur) —applied. So Justinian says,— 

The owner of the materials in the case when 


Immovables. 
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a house is built on a man’s own ground with 
the materials of another does not cease to be 
the owner although he cannot lay any claim 
to the house.” The owner of the materials 
could bring an action in accordance with the 
laws of the Xll Tables for double the value 
of the materials so long as the building was 
standing. The object of this provision was to 
prevent the necessity of the building being 
pulled down. But if the building was des¬ 
troyed through any cause, the owner of the 
materials, if he had not already obtained double 
value, might bring a real action for the 
materials and might demand to have them 
exhibited. (The action for the double value 
was called aciia de tigno injuncto) (b) Lands 
gained from the sea or the river either by 
alluvion or by the water gradually or imper¬ 
ceptibly receding accrued to the owner of the 
soil which received the addition. ^ Tempora|y 
inundation did not change the ownership and 
when as the result of a sudden flood or by a 
strong gust of wind, land was deposited the 
l^i^iple of accessio did not apply, (c) Island 
in the sea belonged, by occupation to the first 
occupants, but if an island was formed in a 
river the ownership was determined, under 
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Justinian, according to the following rule :— 
When an island was formed in the middle, it 
belonged, conformably to the principle of 
accessto, to those who possessed the lands near 
the banks on each side of the river, in propor¬ 
tion to the extent along the banks of each 
man’s estate. But if the island was nearer to 
one side than the other belonged to those 
only who possessed lands contiguous to the 
bank on that side. But if a river divided itself 
at a certain point and lower down united again 
thus giving to anyone’s land the form of an 
island, the land still conthiued to belong to 
the person to whom it had belonged before. 
(J. IL I. 22.) 

In the case of moveables the natural modes 

of acquisition received various 
Movables, - , , 

names from the commentators. 

Sometimes a title was not dissimilar to accession 
pr occupatio it was called differently. Thus 
when raw materials were transformed into 
something different from the materials’ them¬ 
selves, the nova species generally became the 
property of the maker by specification AlthouglT 
regarded as^ a distinct mode of acquisition, 
specificatio is really a species of occupatio or 
acces$io, . 
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Whea the labqtar and mateyrials did not 


Specification 


come from one and the same person, 
the question of ownership was 


unsettled. Justinian says “ if the thing made 
can be reduced to its former rude materials 


,the owner of the materials is the owner of the 


thing made,” a vessel when cast can easily 
be reduced to its rude materials of brass, silver or 
gold, so by specificatio the owner of the. brass* 
silver or gold, as the case may be, is the 
owner of the vessel. If the thing cannot be so 
reduced then he, who has made it, is t.he owner 
of it, e.gny flour cagnot be re-converted into 
wheat or wine into grapes so the maker of the 
flour or of the wine is its owner. (It has been 
suggested that the rule of specificatio may be 
expressed by saying that in the case of rever¬ 
sible changes the property lies in the owner of 
the materials while in the case of irreversible 


changes it lies in the maker.) If a man makes, 
a new thing partly with his own materials and 
partly 'with the materials of another, e,g^y if he 
has made mm.d with his own wine and 
Whother man’s honey, then he, who made the 
thing, is the proprietor, because he not only 
hia labour but also furnished a part of 
the materials. Here the question of ownership is 
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connected with the equity jDf the case. In all 
these cases the other patty must be compen¬ 
sated. 


When two liquids or any two materials 

Confusio mixed together in such a way 

that they lost their individual 
characteristics, the result was termed confuszo 
by the commentators. Here it is necessary to 
distinguish three cases.—(i) When the confusio 
is the result of intention of all the parties who 
were, the owners of the materials before they 
were mixed together. In this case the property 
in the mixture belongs to all the owners in 


common, (i) When the mixture is a result of 
chance. Justinian says that here also the 
property in the mixture is common to all the 
parties. (3) When the mixture results from the 
act of one of the parties. Here although 
Justinian does not mention any rule in the text,. 
th^ property jn the new species according to 
the commentators went to the person who 
made the mixture ; if the product was not a 
new thing it was a common property. When¬ 
ever the owners of the materials were deprivied 
on any share in the new product they had to - 
be compensated for the loss they sustained. ^ 
When different materials were mixe#" 
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CommixHo be sepa¬ 

rated even after the mixture, the 

process of mixing was called commixtio^ 

when grains of wheat were mixed with grains 

of barley. In this case the property in the 

result lay in the owners of the materials in 

common if the mixture had taken place with 

common consent, if not with common consent 

then the materials (not the mixture) belonged 


to the individuals to whom they had belonged 
before the commixtio. The different rules of 


specificatio confusto and comrfizxiio are shown in 
the table below :— 


I Property in the owner of the materials— 

Reducible ... ... specificatio, 

(Except paintings). 

Chance-mixture or by the 

act of one party ... commtxUo. 

II Property in the maker— 

Not reducible—Part-pro¬ 
prietorship ... specificatio. 

Act of one party in non- 
separable mixtures if 
the result is a new 


thing confusto. 

Ill Common property— 

Common consent ... commixtio. 
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Common consent or 
chance, or act of one 
party in a non-separ- 
able mixture if the 
result is not new 
product ... ... confusio. 

Traditio (delivery) is the material putting 

of a thing under the control of the 

Traditio. . i xi_ t' ^ rti • 

acquirer by the alienator. Ulpian 

in his list of the modes of acquiring property 

puts traditio in the same class with usucapio, 

in jure cessio etc., thus leading to the assumption 

that traditio is a civil mode of acquisition. 

Some jurists regard traditio as a natural mode, 

while others do not regard it as a distinct 

mode of acquisition at all. ^ 

According to Justinian two things are 

Essentials of necessary for the transfer of pro- 

tradiHo. perty by traditio :—(i) Justa causa. 

Every traditio did not transfer property, e,g,^ 
a tiling miglit be delivered to a buyer, to a 
4 onee, or to a bailee. Only in the two former 
cases the property passed to the deliveree 
(accipiens)^ The traditio is then characterised 
by the intention accompanying it. It will 
effect a transfer of property when the deliveror 
and the deliveree so intend. This intention 
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transfer property on some just g^und, e,g, sale 
gift, marriage, etc-, was called justa causa, 
(2) Justa causa alone will not do, tlie actual 
delivery of the thing in pursuance of tlie justa 
causa must take place or if the property was 
already in the possession of the traditee then 
the latter should be allowed to hold as an owner 
and not as a mere possessor. In the second case 
the delivery was called traditio brcvi manti. 

Sometimes the gathering or taking the 
Fmcfuttm fruits of things (fyuciuum per^ 
percepiw. ceptio) was regarded as e natural 
mode of at'quisition distinct from occupatio and 
accessio. In general the owner <'f property 
acquires its produce by reason of his dominium 
(ownership). But a person other than the owner 
might occasionally become the owner of the 
fruits of property by gathering c,g.^ a 

lessee fructuary. In such cases the fruits did not 
become the property of the non-owner until they 
had been actually gathered. 

Civil law modes of acquisition, (a) Manci- 
f>atio. This applied to res mancipi, 
Ifaneipufto. Five witnesses and a balance 
holder (libripens) were necessary 
for thsR tiansaction. Only the Roman citi2:eiis 

aBd * /the peregrins having jus camtmrcu 

\ 
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were allowed to take part in mancipatio. The 
acquirer, in presence of the witnessess and the^ 
libripens, touched either the object or a repre¬ 
sentative part of it and said, I declare that this 
thing is mine ex jure quiritium^ as I have 
purcliased it by this copper and scaie.^ After 
this declaration lie touched the balance with a 
piece of copper. At the close of the ceremony 
tile ownership was transferred to the acquirer. 

(6) In jure cessio was a fictitious law-suit. 
Jn jure ces- The alienator and tiie acquirer went 
to a magistrate. The acquirer 
touching the object said—“ I declare that this 
is my thing and behold I have laid my rod on 
this.” Thealienator kissed the rod saying ‘*cedo,” 
/.e., I do not resist. The magistrate gave the 
thing to him who had claimed it without oppo¬ 
sition. This method applied to res mancipi as 
well as to res nec-mancipi. It was practically 
surrender in^court. 

*(c) When as the result of a verdict in a law- 


Adjudicaiio, 


suit property was adjudged to 
some one, he was said to have ac¬ 


quired the thing by adjudicatio. It happene"^ 
generally in actions for the partition of family- 
estate (Jamiliae erciscundae) for the division of 
common property {communi dividundo) and also^ 
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in actions for filing the boiHidary (finium 
)!^0gm<lorum). 

(d) C/s*^ca/>io was a kind of prescription. By 
usucapio property was acquired 
^ through prolonged possession. Ac¬ 
cording to the XII Tables, the period of posses¬ 
sion was*one^year for movables and two yea^s 
for immovables. Usucapio was utilised mainly 
in two cases :—(i) When quiritary * property 
was transferred by a non-quiritary method, 
when property in an ox (a res mancipi) was 
transferred by tmditio, (2) When a thing 
was alienated by a non-owner. In the first 
case equitable ownership called bonitariari (as 
opposed to quiritarian) ownership ripened into 
legal ownership (quiritarian ownership). In 
the second case the alienee having no title 
either quiritary or bonitary acquired quiritary 
ownership by usucapio. 

Before the time of Justinian ^ usucapio was 
distinguished from praescriptio ISngi 
temporis. Usucapio applied to 
objects susceptible of quiritary 
oisvnership, e.g., res mancipiy and availed for 
tho^ who might become quiritary owners, e.g,y 
the Roman citizens. It did not provide for 
agquisijtion of non-quiritary objects fior 
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did it avail for a peregrin* This defect was 
remedied by the praetorian invention oF 
criptio longi temports* The latter was not* 
however a direct mode of acquisition. It was 
a praetorian defence {exceptio) which barred 
the remedy of the owner against the possessor 
when tlie latter had been in possessfou for a 
definite period. The following points must be 
noted in connection with pme^viptio longi tem^^ 
ports and usucapio 

(i) Usucapio was instituted by theXIITables 
while praescriptio came through the praetor. 

(ii) Usucapio gave an actio as well as an 
exceptio while praescriptio gave only an exception 

(iii) By usucapio property was acquired 
subject to a real right if any existing, but by 
prescriptio it might be acquired free from all 
charge. 

(vi) Praescriptio was interrupted by joining 
issue (litis contestatio) while usucapio was not 
irfterruptedtill the decree was pronounced. 

(v) Usucapio applied to res mancipi^ praes* 
criptio applied to yos ntancipi as well as to res- 
nec^mancipi, 

(vi) Both by praescriptio and by usucapio a 
non-owner became an ovrmt through efiSux 
time. 
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The essential conditions for the operation of 
§sucapm were :— 

(1) Time. It was necessary that the posses¬ 

sion should have been continuous 
uninterrupted for a definite 
period fixed by the law. Perbs^s 
in the time of the XII Tables no other condi¬ 
tions were necessary but later on two more 
were added, viz^, just title and good faith. 

(2) Just title, A just title is a juridical 
fact explaining possession, e.g., a gift, a succes¬ 
sion etc. 

(3) ,Good faith (pona^Jides), This is the 
ignorance of any defect in the title on which 
possession rests, e.g,^ if A buys a slave from B 
through a mistaken belief that B is the owner, 
the mistake does not affect A’s bona-Jldes. [It 
must be noted that the scope of mucapio was 
limited by the nature of things. Certain objects 
could never be usucapted, sto|en property 
(res furttvi), things possessed by vbilence efc.] 

lustiniati hlcnded the old usucapioBud praes- 
Justinian's ctipUo longt temporis so that the 
two terms lost their original mean- 
wer^ used interchangeably, although 
jurists lised the term usucapio in connexion 
|Pt'h’:~i(|feeab}es and praescriptio in connexion 
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with immovables. The following ruled were 
laid down by Justinian. 

(1) Movables.—Title to movables was ac* 
quired by three years* undisturbed possession/ 

(2) Immovables.-—Title to immovables was 
acquired by ten years* possession if the 
parties (i.e. owner and possessor) were domiciled 
in the same province {inUr presents) and by 
twenty years’ possession if the parties were 
domiciled in different provinces (inter absentes% 
Just title and good faith were necessary. The 
possession had to be peaceable and uninterrupt¬ 
ed for these periods. But any one could add 
to his own period that of the person through 
whom he derived his possession, e,g.f the buyer 
could tack on to his period that of the seller. 
When the parties had resided in the same pro¬ 
vince during part of ten years, the deficiency was 
made up by counting two years* absence as one 
y^rs* preseijce. After the period of prescription 
had elapsed the possessor acquired not only an 
exceptio but also an actio for revindication. 

(3) Praescriptio longi temporise —In the time 
of Justinian possession for 30 y^rs gave pro¬ 
perty to a non-owner although the thing 
belonged to a class originally excepted fro^' 
usucapio and the possessor had come in m 
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HO title. This rule existed even in the time of 
Theodosius 11 , but Justinian improved on the 
rule by giving the possessor not only an except 
*tiQ but’ also an action in revindication. 

{4) Praescriptio longtssimi temparis.—A 
prescription of forty years, whereby property 
was acquired although the possessor had come 
in under no title and even in bad faith, was 
reserved for special cases. This was called 
praescHptw longhsimi temporzs^ It generally 
applied to ecclesiastical property. 

Prescription was interrupted by any act 

Interruption whereby the proprietor or the 
of prescrip- creditor exercised his right. The 

interruption was natural when the 
possessor was deprived of his possession by the 
true owner or when the property became a res 
extra contmercmm, e.g.^ when a temple was built 
on the land* The interruption was civil when 
judicial proceedings were taken Ijy the owner 
before the period of prescription was complete. 
The effect of i|nteituption was that the posses¬ 
sor had to be^in a new course of possession 
interruption. 

Xtoe began to run from the moment a right 
could be sued on judically, e.g.^ 
lichen a debt depended upon a 
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condition ti me began to tun from .the moment the 
condition was satisfied The operation of ptes* 
cription was suspended during the minoijity of 
the person entitled to challenge* (So in comput¬ 
ing, years of minority must be deducted.) The 
course of prescription Wasluspended for various 
other reasons, prescription was suspended 
‘during the period allowed to heirs to deliberate 
whether they would take up the inheritance. 

(e) When law gave vindicatory actions to a 
Acquisition determinate person, the latter was 
said to acquire the property, which 
formed the subject-matter of the action, by law 
{lege\ e.g, certain legatees were favoured by 
special actions and acquired the legacy by 
force of law. , 

Ownership was extinguished when the 

Extinction of object (»>., the property ceased to 
ownership. exist either naturally or civilly, 

when a 4 Uing became dimni juris it ceased 
to exist civilly. When a thing was abandoned 
by its owners, according to the Proculians it 
remained the property of the original owners 
until a third part of it was destroyed, according 
to the Sabinians it became m nullim from th® 
moment of derelicto. The latter view waSj 
adopted by Justihian. 
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Second Division of the Lqw of Things—Jura 
in re aliena^ 

The Digest says “ Sometimes it happens 
Jura in re that some of the elements of owner- 
4 iUma, ship are taken away from the 

owner and given to another.’* This dismember¬ 
ing of ownership took place in civil as well as 
in praetorian law resulting in jura in re aliena.* 
The civil-law dismemberments formed the 
servitudes, while the praetorian dismemberments 
formed the superjicies, emphyteusis and hypothec, 

A servitude according to the Romans jurists 

was ‘‘ a real right, vested in or 
Servitudes , ^ ^ . 

annexed to a definite person or 

piece of land, over some object belonging to 

another, and limiting the enjoyment of that 

object in a*definite manner.” 

Servitudes were either praedial or personal, 
A praedial servitude was a burden imposed on 
a particular praedium (land or, immovable 
property) in favour of another praedium. 'fhe 
land so burdened was termed the servent 
ienemeniejid the land benefited was termed 
tb# dominant tenement, A personal servitude 
^ the other h|md was* a jus in rem granted 
Jto a pmdicular^ person over a particular iking 
Selcmgiiiff to another. 
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Praedial servitudes were divided into rural 

Division of urban. A rural servitude did 
praediaisetTvi- not imply the existence of a build- 

tud6;i. . ^ 

ing or any other superstructure on 
land* The jurists said rural servitudes refer 
to land alone. ^ (in solo consistunt,) An urban 
servitude necessitated the existence of a build¬ 
ing or some structure raised on land. The 
jurists said urban servitudes refer to buildings 
alone. (in aedibus consistunt). 

Sometimes servitudes were classified into 
positive servitudes and negative servitudes 
(servitutes in habendo vel faciendo and sertntutes 
in prohibendo); e.g., the right of support, the 
right of passage were positive servitudes be¬ 
cause the owner of the dominant tenement 
could do something in the servient tenement, 
while the servitude of altius non tollendi ^not 
building higher than a certain altitude) was a 
negative seiwitude because the owner of the 
dominant estate could prevent the owner of 
the servient estate from action to the detriment 
of the former. [Two maxims of Roman law 
are to be remembered in connexion with servi¬ 
tudes:—{i) No one can have a servitude on 
his own land (nulU res sua servit.) (2) Servitude^ 
does not consist in doing anything (servitm ^ 
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factendo cmsisitte non poUst)^ These two 
maxims have special reference to praedial 
servitudes.] 

The principal rural servitudes were :—(i) 
Rural servi- Servitude of passage, (a) Iter^ 
tudes. This was the right to pass over 

the land of another either on foot or on horse¬ 
back or in a litter, (b) Actus, This was the 
right to use a road through the land of another 
for carriages and for driving cattle or beasts 
of burden# (c) Via, This included and 
actus and was the most complete right of pas¬ 
sage, The road could be used in this case for 
dragging stones, wood and building materials. 

In the case of servitude of passage there 
was no obligation on the servient owner to 
maintain and repair the road, the dominant 
owner had to do so at his own expense. 

(3) Aquaehaustus. This was the right of 
drawing wat^r from the well of another for 
domestic purposes. 


(3) Aqu^dnctus, This was the right of 
leading watef by a conduit or a canal running 
^ough the l^nd of another person. 




ROMIkM PRIVATE LAW. 


133 


(5) Calcis coquendm. This Was the right of 
burning chalk on the land of the servient tenant. 
Urban servt- The principal urban servitudes 


tudes. 


werre:— 


(1) Oneris f^rendi the servitude of sup* 
port). This was the right of resting the whole 
or a part of a building on the land or the 
house-wall of the servient owner. The servient 
tenant had to kefep his own property in repair 
so as to make it strong enough to support the 
burden. (This was the only servitude where 
an active duty was cast on the servient tenant.) 

(2) Jus tigni immiUendi. This was the right 
of fixing a beam in the wall of the servient tenant 

(3) StiUicidii i)elfiumims recipUndi. This 
was the servitude of receiving rain-water, fall¬ 
ing either in drops or in quahtity from the 
roof of the dominant tenant. 


(4) AiHus non toiendi. This was the scrvi-* 
tucie of not rjiising a structure beyond a certain 
height and not constructing it in such a way as 
to shut out the light or prospect of the domi¬ 
nant tenement. 

The oldest rural servitudes vrere constituted 
by mancipatio, convention, testa¬ 
ment and prescription. Servitude! 
in Italian soil were consfituh 


Acquisition 
of Fmedial 
Servitudes, 
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generally by c€$sto in fure as well as by ad* 
judicatio and in provincial soil by convention 
pacts and stipulations*) In the time of 
Justinian the distinction between Italian and 
provincial soil was abolished and servitudes 
were frequently constituted by pacts and stipr- 
lations. 

(i) Confusion (merger). When the domi- 

Extinctionof ^ant and servient'tenements came 

praedial servi- into the hands of tlie same pro- 
tuclss 

prietor the lesser right (servitude) 
was merged into the' greater right (ownership) 
and consequently extinguished. (2) By the 
renunciation of the ownership of the dominant 
tenement the servitude over the servient tenement 
was lost. (3) Sometimes servitudes were extin¬ 
guished by natural circumstances e.g, when the 
dominant or the servient tenement was destroyed 
by an earthquake. (4) By non-usage for a term 
necessary for negative prescription servitude 
was destroyed [e,g. non- user for ten years inUr 
fresentes, and twenty years inter absentee). In 
the case of positive servitudes simple nan-user 
sufBdeiJt but in the case of negative servi- 
non-u|er bad to be accompanied by a 
ilJtive act ^n the part of the servient tenant 
4 $ervitu4e was lost if the act remained 
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unchallenged for the prescriptive period. (In the 
last case the servient tenant was said to have 
benefited by a usucapio libertatis). 

Personal servitudes, as alreadynoticed exist- 
Personal ©d not on one land for the benefit of 
servitudes. another land but on a definite thing 

for the benefit of a definite person or a class 
of persons. They were four in number, (i) 
Usufruct^ (2) {3) Habitation (4) Opevae 

nervorum vel animalium. 



This was the right of using another’s pro¬ 


Usufruct. 


perty and enjoying its fruits with¬ 
out impairing its substance. 


Strictly speaking usufruct would apply to such 


things as are not consumed in the use. Things 
which perished in the use wine, coined* 
money, were made objects of quasi-servitude 
by a fjonstitution of one of the emperors. The 


usufructuary had to give a security to restore 
the amount o^f the thing on expiry of his right, 
failing that he had to pay an equivalent in 


money. 

Usufructs were constituted (a) mwth causa 

CoD9titutioii by a will (b) inter vivos by 
of Usufructs, catio mancipation By mancipatio 

usufruct was created by way of reservation 
(deductio) e.g» the land was mancipated withtb# 
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cooditioa that the usufruct woiild belong *to a 
person other than the mancipatee. The latter in 
such a case had the bare ownership called nuda 
proprietas. During the pre-Justinian" period 
usufruct on provincial lands was established by 
contracts* In some cases usufruct arose epc lege 
e,g. the peculium adventitium of the son. * 

The fructuary had the tight of using (jus 

Rights and vtendi) and the ri^ht of enjoying 
duties of the the fruits of the pioperty {jus 
fructuary. fruendi) but not the right of wast¬ 
ing the substance (Jus abutendi). So he was 
entitled to the fruits, civil and natural, of the 
thing but.the thing had to be maintained in 
the condition in which he had received it. He 


was not allowed even to change, it for the 
better. Fruits included the young of animals 
but not the offspring of slaves. The produce 
of mines and quarries went to the fructuary if 
these had been in work before thecommencement 
of the usufrdct. The usufruct like other servi¬ 


tudes was in a sense non-alienable, that is to say 
4lie fructuary could not cede his rights so as 
free himself from the duties imposed on 
bim by the psufruct although he could allow 
aiN^ther toj enjoy the benefits of the uSu- 
The fructuary had to exercise the care 
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of a hom$ paUrfamilim over the property and 
had to return it at the expiry of the period of 
the usufruct in the condition in which ho had 
received it. He had to give a security for the 
safe return of the thing. He had to execute 
necessary repairs and to defray the annual 
burdens. Vines, fruit-trees and ornamental 
timber, even though destroyed accidentally, 
had to be re-pl^ed. In the case of cattle the 
original number of the herd had to be kept up. 
The fructuary was not entitled to put the thing 
to inferior uses. 


{a) By expiry of the period for which it 


Extinction of 
usufruct. 


was granted when the usufruct 
was for a limited time. (6) By the 
death of the lasufructuary. (c) 


When created for another’s life usufruct ceased 


on the death of that person, (d) Before the 
time of Justinian by the three capitis demtnu- 
tzones. But Justinian enacted that only the capi- 
iik demtmtn) maxima and media yvould destroy 
the usufruct, (e) When the thing itself was 
destroyed, (/) By confusion, i,e,^ tmvget, (g) 
By non-user for ten years inter prmentes and 
twenty years inter absentee, {h) When the 
usufruct belonged* to a juristic person, 

A corporation, it ceased either when then 
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corporation was dissolved Or after hundred 
years from the date of incorporation unless 
there was a contrary provision in the incorpo¬ 
rating charter. 

Literally usus was usufruct minus the 
Usus fruendt and, strictly speaking, it 

conferred only the jus utendi on the 
us? 4 ary e,g, a person having the usus of cattle 
could use them for manuring his held, but 
could not take their trusts or produce such as 
milk. But in practice the person was allowed 
to take a small quantity of milk when he had 
usus of a cow. It may be said that usus 
was a restricted usufruct. It was constituted 
and extinguished in the same way as usufruct. 

The right to live in another’s house gra¬ 
tuitously was called habitatio. 
Under Justinian the person having 
it cOuld live in the house himself or could let 
it to another for recidental purposes. Habita¬ 
tio not lost by non-user nor* by capitis 
deminutio miuima even before Justinian. 

The right to the services of slaves or 
labour of animals belonging to 
another Ivas known as operae ser- 
vomm vel animalium. Wheh the opera; were 
as legacy they passed to the heirs, of the* 


Habifcttio, 





w 

* 

lega^ amdf cou}d br enjap^ sa Icmg ^ 
$kvte or ibe aniittal® livecfc Oper^ Wt 

lost by* aia«t*«user or by dtmlniitio nilni^ 

ma even belocw Jnstinw. 

Pr^e^orian disfmm^hrmeni af 

The praetor was mainly responslbfe for tbe 
following:— 

is an imitaMon of pnrper 

£mpJ9ttush. bailipent. OrigiaaUy taoil 

was let out perpetuity oz foe an 
indefinite term to those who gendered it araMa 
by clearing the land of noxious waedss^ i^ai^ 
tracts of lands called iatifmndm became thus 
more productive and persons who had the 
for an indejSmite period could sell their rights^ 
transmit it to their heirs acquire the fruits 
by separation* They had to pay a fixed 
annual rent to the owner of the soil* The rent 
was called tfeciign^ if the land belonged tei ^ 
city or a corpbration, and redims in all qlftyef 
cases, If rent was m arrear for two 
the bolder lost bis right to the lanC t'he 
praetor protected the rights of the bdbler bj 
an action, called imHgfaiis availlbte ev^en 
agaixts^ttie ownefi of the land wh^ ^tere were ^ 
noat^i^af^ d irmit. Thp$ pxotecldl the al&^r 

aoAf. iukw»^ 
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vectigalis, as the land let out by a manicipiutn 
was called, became an object of important 
right. Although this right was based on a 
contract, the nature of the contract, vis, whether 
the contract was one of sale or lease, was un¬ 
settled till the emperor Zeno declared that it 
was neither a sale nor a lease, but a new 
species of contract, a contract of etnphyteus*s 
;^gegulated by its own provisions. Emphyteusis 
as Maine points out, marks an important stage 
in the history of land tenure. It is the initial 
idea that finally led to feudalism. 

Emphyteusis was established either by a 
„ ^ . convention or by a testament. 

According to some commentators 
it could be acquired by prescription although 
there is no original text in support of this view. 

Theoritically emphyteusis was a jus in re- 
Rights and a/iena but practically it was a 

the emphy- domtmum uhle. The^ grantee iiad 
teuta. utendi, jus posstdendi an*d a 

qualified right of waste. He could sell his right 
*and it descended to his heirs on death. When 


Ihe owner of the soil had a right of pre-emp¬ 
tion (and tor every alienation by the emphy teuta 
to a stranger) a fine called Imdemium^ fixed by 
Justinian af the 50th part of the price or the 
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value of the land, could be levied by the 
dominus. When the emphyteuta committed 
such waste as diminished the value of the land 
he forfeited all his rights and the land went 
back to the proprietor. Non-payment of rent 
for two years in the case of Church property 
and three in the case of other lands had precisely 
the same efiEect. 

The right was extinguished by (i) consent,*^ 
non-payment of rent, (3) total 
destruction of the object, (4) expiry 
of the period when the grant was for a fixed' 
period, (5) the grantee dying without leaving 
heirs. 

When a man built a house on another’s land 
with the permission of the owner ac- 
SuperBcies. wording to juscivile the house became 

the property of the owner of the land, the maxim 
being superficies solo cedit. But it was a cus- 
.toraary rule, which the praetor enforced, that itx 
such a case the builder had full right of posses¬ 
sion and enjoyment of the house so long as a 
fixed rent called “ solarium ” was paid. The 
right of the builder, knov^n as jm super- 
ficiarium^ heritable as well'as alienable 
infer viaos. When superficies became frequent 
the prmtor allowed it to be constituted by aJ 
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contraQt. Th«i contrAct regulated the incidentsv 
of the. right. The< right might\be granted 
either % a. price, oa for an annuat pK^ramtn 
{Cf: The building, leases of .modem timesV 
Hypothec, as the word shows;, is of Greek 
origin. The Romans, hdwever, im.. 
*“■ proved on the original Greejs fcjtm 
and made it an institution considerably sutperior. 
to the. Greek one. Originally, hypothec was 
used in the case of a locator (lessor) of a farm 
-who wapted a security, for the payment of rent 
from, the farmer-lessee. The farmer had, in 
general, no other property thap the agricultural 
implements. Now these were the tools of his 
trade and he could ill afford to^ part with 
them. So he was allowed to retain the 
possession of the necessities of, his calling and 
to give a security whereby he bound himself 
as a debtor to his creditor landlord. The 
latter in default of payment of the annual rent 
could bring an actio in rent i<» distress of ° the 
goods of the fanner. This action was named 
after the prmtor Servius “ actio serviana.” The 
^dvantagp ofia hypothec was. that die debtor 
parted neither with the ownership nor. Withi the 
^ posafnion of tbe prtH^ty. while, tbei caedltef 
haiiiia.sKiBri4y realttable by aeriO(i< Hypothec 
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was subsequently generalised by the praetors 
so as to make it applicable to farmers and 
non-farmers alike. The Action available to 
non farmers was called actio quasi-serviana or 
hypothlecaria. ttopothec m ight atise; (i) By 
implication of law (tacit hypothec e,g^ a pupil 
had a tacit hypothec over his tutor’s property). 
{2) By a judical decision, (3) By an agreement. 
In an agreement cheating a hypothec no traditio 
was necessary. 



CHAPTER IV, 
OBUOATIONS. 


Cuq says, when we study the composition 

. of a Roman household we find 

Obhgattons. ,' ^ . r 

there are certain persons free by 

birth yet retained in bondage by the head of 
the family. These are the debtors who have 
not been able to pay their debt andr are called 
the Migati, i.e. (the bound ones). From the 
obligati is derived the Roman idea of obligation 
which is defined as a bond of law (vinculum 
juris) that compels one to give to do or to for¬ 
bear from doing something. 

Am obligation may be:—(i) Natural, e.g, when 
a person is morally bound although he cannot 
be compelled by a civil action to the perform¬ 
ance. A praetorian exceptio availed in general 
for a natural obligation e.g. * when a debtor 
paid his statute-barred debt the creditor could 


retain the ihoney because the debtor was bound 
by a natural obligation. 

^ (ii) Civil i.tf. an obligation recognised by 
civil law add enforcmble by civil actions. 

Tbe main sources of obligation are contracts 


!^ua^<<xmti^cts, delicts and quasi^delicts. 


\ 
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A contract is a t>ilateral convention speciatly 

Contracts. Protected by civil law. A conven* 
tion is a pact between two or more 
parties regarding a matter in which they ato 
interested. A contract is a species of the genus 
pact. Every contract is a pact but every pact 
is not a contract. A pact was called nude 
when it was a promised not covered by an 
action although an exception might be 
available. 

PACTA— (conventions). 


Contricts Pacta vestita Pacta nuda 

_ ! _ 

_ j . 

Pacta legitima Pacta prsetoria Pacta adjecta. 

Elements of a contract.—^The essential 
elements are three in number (i) object (ii) cause 
(iii) an agreement of will (concensus). 

(i) Thepbject of a contract is what the 

Object promisor engages to do and the 
promisee expects to get. In general 
each party to a contract expects a specific 
thing and therefore the object depends on tHb 
point of view of each of the parties. Thus in 
a contract of sale the seller’s object is the price 
and the buyer’s object is the thing to be soM^ 



1^36 wrivAtu hhM, 

The object must satisfy the following condi¬ 
tions :— 

(a) The object must be possible e>g, an 
agreement to sell a hippocentaur is void. 

(b) The object must be lawful 0,g, ati agree¬ 

ment of one man that he should kill another is 
bad. ^ 

(c) The object must be determinate e.g, 
the slave X. 

(d) The object must be useful to the pro¬ 

misee i.e» he should be a gainer e,g, an agree¬ 
ment to sell a sl§.ve on the owner of the slave 
is bad. » * 

(ii) Causa means the generative fact /.e. 

the source of a contract. A causa 
may be (a) naturalis (b) civilis. A 
catn^a naturalis is the motive Which determines 
a party to a contractin a contract of sale 
the causa naturalis is the gain of the price by the 
sefiler. A causa ciViHs is the form that makes an 

I I 

agremnent tending in law e/g. in a stipulation 
l!he causa ei vflte consists of the words pronounced. 

(iii) Consensus of parties is an important 

t element. It is this that gives the 

’gaaeral naoiits to ati agreement, 
“s HjO ooasent mttst be free «n4 not vitiated by 

or violence or ittcapadry. 
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Error. 


Fraud, 


Violence. 


Error mast be esseatial and not mw^Iy aoci- 
dental. There is no fixed tute for 
determining an essential error* 
■Generally an error is regarded as essential if 
the party injured would not have contracted 
had he known of its existence. 

Fraud (dolus mulus)^ as defined by Labeo, 
is an artifice, trick or machination 
for the purpose of deceiving others. 
When fraud leads a party to enter into an 
agreement the agreement is invalid. 

Violence is a ground of nullity when it is 
of such nature as to cat^e alarm 
in the mind of an ordinarily in¬ 
telligent person. 

Incapacity may be de Jwre or ftsctb. It 
is de /uye When due to special 
enactment, womefi were de 
jure incapable in certain specified cases. It is 
de facto on account of age or ph3?sical dbfect. 

Accidefitai rfemen'ts of a contract are called 
modalities iti ^Roinan Law. These 
are clauses which the iixist- 

enoe, performant^ or dissolution 
of a contract. Thus thO clause,^ 

I will pay hiy deM to you whteh X coui^ 
hade from is a n^odality. 


Incapacity. 



ROMAN PRI/ATE LAW. 



contract is entered into without any condition 
it has to be performed immediately. 

The'^principal contracts in Roman Law 
were grouped under the four heads 

Different verbis, Uteris, and consensu, 

kinds of eon- 

tract. When an obligation was contract¬ 

ed by a thing (re), it w^s' 
called a contract re. In other words it 
was a real contract which was perfected 
when something had passed from one party 
to the other. An obligation contracted 
bv means of solemn words was a contract 
verbis* The contracts verbis were generally 
called stipulations. A contract Uteris was a 
contract enforceable in civil law because there 
was a written acknowledgment of an obligation 
to pay a debt. A contract consensu was consti¬ 
tuted by mere consent of the parties to the 
contract. 


The chief examples of contracts re are 


Contracts Re. 


Mutuum, Commondatum, Depositum 
and Pignus, 


Mutuum }s a contract whereby one petson 


Mfettum. 


called the deliver (tradens or 
mutuodans) transfer to another 


called the deliveree (accipiens) the 
owneidiip in $ definite quantity of a fungible 
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thing on condition that the ocdpkHs will 
return to the tradens a similar quantity of the 
thing of same nature and of identical quality* 
In general terms a mutuum is a loan for 
consumption. 

The essential elements of mutuum are (i) 
the actual delivery of the thing, 
nmtuum (s) the thing should be restitutible 

in kind, {3) the ownership should 
be in the lender, (4) the lender should be abld 
to transfer ownership. 

The borrower must return as much of 
the same kind and quality of a 
ofSe ^1^* thing as he received ; failing this 
•er. he was liable to a personal action 

called cmdictio certi* (This action 
was not available in the case of one who lent 
money to a filiusfamilias under the potestas 
of the father, on account of the S. C. Macedo- 
nianum). Jhere was no implied obligation 
to pay intefest on money received. The action 
for interest was based on an accessory contract 
if there was any, special stipulation for 
interest. ^ 

Commodatum is a loan for use. It is a 
real contract whereby one persc^i^ 
Commodatum. gratuitously transfers to anotliilr 
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tbe custody 6tid use of a thing on condition 
that the thing is to be retutnod in specie. The 
loan must be gtatuitous because if any thing 
be paid for use the transaction becomes one of 
hiring (locatio conductio)* 

The borrower should use the thing for the 
purpose for which it is lent. , If 
ofthe&w- ''“s it Otherwise he will be 
«>'* liable for theft of use [furtum 

u$us). He must return the identi¬ 
cal thing. He must make good all the injuries 
to the thing due to his carelessness. He is not 
held responsible for accidental losses unless 
he'detained the article be3'ond the period for 
which he was to use it. 


Deport turn is a contract whereby a person 


Oepositum. 


the depositor, makes over a thing 
to another, the depositee, who is 


bound to guard'it gratuitously and return it to 


the'dl^positdr on demand. 


The deposit is formed by trhttsferring 
^e detentio to the depositee, 
ow orm . The deposit is essenttelly-gmtui- 

and applies to movables only when 
are regarded in Specie. The satno aml the 
ISaal'tbi$g is to be returned. I>epositum 
the depostttfe^den^nd any pay** 
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ment, the deposit becotnes^ a hirer or anir* other 
innominate coatiectt 

He. is obliged tp. return the,thing,on defoandi 

Obligations 'h a way a ^btoa with 

of tb^ ^po, regard to a'certain thing. Gonse* 

quently he is fre»,when the thjpg 
perishes without his fault by ant acx:ident 
or vis major. His responsibility differs from 
that of a coiamoda tarious, for the deposit is 
in the interest of th e depositor alonor Spthe 
depositee is liable only for gross negligence. 
He is not liable for slight faults unless there 
was a contrary agreement or, unless he made an 
offer to receive unsolicited by the depositor* 
Besides the obligation to restore he is hpundito 
make good any loss consequent cm his use of 
the thing deposited, because he could never use 
it unless there was a contcfuiy agreement. If 
he used it in bad faith he was liable 
turn usus (,theft of us#. The dePQ$Hhbi i$ 
Hound, to ‘return the thing on de(qamievea 
if the deposit is for a fixed, period. The 
depositor had the actio dipositi dipecta for 
constraioing a return. The aptloil entailed 


infamih as a censeqpenpe. Iq. appient la^ 
coadenina,tio(i< was always fof;,.dpjible thp v 
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for double the value was allowed oaly for what 
was called deposUum miserabile that is to say 
for deposit made under compulsion of unfavour- 
able circumstances e.g, shipwreck, fire. 

The depositor might be required to 

Obligations indemnify the depositee for any loss 
dl the depo- consequent on the deposit. Ail 

snitor*. f i • j \ i 

expenses for keeping must be paid 
by the depositor. Actio deposit! contraria was 
available for single value. 

[As a special instance of deposit may be 

mentioned sequestration. It was a 
Sequestration. . e ..i- j 

^ deposit of a thing which formed 

the object of litigation between two or more 
parties. The depositee called the sequester 
had to make over the thing to the winning 
party* The points to be noted are : (a) Immov¬ 
ables might be sequestered and even persons ; 


(b) the sequester had true possession but the 
benefit went to the winning party.], 

Pignus is a contract by which a debtor, or 


* Pignus, 


apy other person on behalf of the 
debtor, makes over a thing to a 


creaiitor by wqy of security for money borrowed, 
11^ the fcondition that the creditor is to return 
'*^0 Ibltig wheji the debt is satisfied. Although 

analogies to commodatum and 
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depositum yet it is to be distinguish^ from 
either of these by the fact that it is an accessory 
contract that is to say it is superadded to 
another contract as a guarantee strengthening 
the existing obligation. 

The delivery of the thing to the pledgee 
perfects the contract. The pledgee 
gets more than mere detentio, he 
acquires the possession although the ownership 
remains with the pledgor. Originally mov- 
' ables alone could be given in pledge. 

He must return the thing when the debt is 

Obligations of satisfied. As he is bound with 
the pledgee. regard to a definite thing his obli¬ 
gation ceases when the thing perishes without 
his fault and as the contract benefits him as 
well as the pledgor, he is bound to exercise the 
care of a bonus paterfamilias for protecting 
the thing pledged. He is liable for any damage 
to the thiqg. He could not use tlie thing or 
rnake any profit out of it. By a special pact 
known as pactum antichresis he was allowed to 
take the profits in lieu of interest on money 
lent. Before Constantine altered the law, when 
a pledge was accompanied by a stipulation 
called iex cammdssoria, the thing pledgedl 
became the ab^lute property of the pled^ 
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on of debt: at tb^ tiiase 

agraed, Wbm th^ creditor sold title 

obj^t ior reolisiag thoopiount^ ewoss of? price 
ovec tho badi ta be paid to tb© pledger. 
The pledgor had ptjg^mra^iiia against 

the pledgpa enforcing this obiigatioa^. As 
a general rule the power of sale was exercised, 
without judicial authority, according to the 
terma of the contract In absence of any special 
agreement by a law of Justinian the sale could 
not take place till 2 years had elapsed from 
the data of the notice of sale to the debtor or 
of ajudidal sentence obtained against him. 

(i) He should indemnify the pledgee against 
Obif^oQsoC unless the pledge was 

the pledgor. given to accommodate a third party 

and then the pledgor was liable for his own 
dolus. (2) He should recompense the pledgee 
for eitpenses incurred to pfeserve the thing in 
good condition^ (3) If the pledge was given in 
bad, faith# when the plpdgt^r knew the*© 
was a hyppt|iec oyer, the objgct the pledgor 
lyas liable to a delictual action. The pledge 
Md^i,g:ft0ra4ii^0 cpptrarmi ai^fost the pledgon 
the tbr^ verbal contracts stipulatioii die- 
tij> dotis, juja 4 » pmtxdssw Wmti* 
is tl»e 
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It was sooaetifTOS used as aai 
contract $HpuMw might aiodify aouae of 
the non-essential 4aci4ents of a mutuuni. 

The obligation in ttie case of sti^uk^$io yvaa 

How formed contracted in the form of question 
and answer. 

Spondes ? ^Do you engage ?) 

A. Sppndco. (I engage). 

g. Dabis ? (Will you give ?) 

A. Dabo. (I will give). 

Q. Promittis ? (Do you promise ?) 

A. Promitto. (I promise.)«,etc. 

The questions and answers might be in 
Greek or m Latin. It is generally said* that 
tlie form Spond^s ? Spondeo was restricted to 
the Homan citizens in early law—a restriction 
removed in the time of Justinian. 

The essentmls of a stipulatio do not diffet 
from those of otlier contract?. In 
a sti^uktio is a typical contract 

and the rules stated by the 
rities as the rules o! stipulatio are applicable 
to.contracts generally consensus, t^rtoiaty 
of ob^t, legality of object, etc* As it Was •a 
verbal contract pure .and sole no Writing was 
no&es^ry as a condition of lenforoeabiiity. Tjy 
creditor (called nkt stipuklor) put the que|l%|p 

aoM. tkw,-^io 
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to the debtor and the latter replied uncondi¬ 
tionally, taking Upon himself the obligation to 
pay a debt or to do a certain work. No other 
fom^alities were required to perfect the contract. 

[As an example of a contract perfected by 
stipulatio may be mentioned fidejussio. It 
was a contract of suretyship. A surety might 
be interposed in natural as well as in civil 
obligations. The liabilities of a surety could 
be varied by stipulations]. 

An obligatio literis was an obligation 
arising out of a written acknow- 
ledgment of debt. In the case 
of a loan of money an action 
called condicHo in chirograpko was allowed. 
This action could not be brought within two 
years from the date of the acknowledgment. 
If an action was brought within two years, 
the prsetorian defence called excepHo non^ 
numerate pecunia was available which put the 
onus of proving the debt on the creditor. 
After two years the exceptio could not be 
pleaded. 

The chkf examples of consensual contracts 
!are sale, hire, partnership and 

peculiarity of all 
I these being that they are consti- 
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tuted by mere consent of the parties to the 
contract. 


The sale {emptio venditio) is a consensual 
contract by which a party engages 
to deliver a thing to another for a 
fixed sum of money called the price. The 
party who is bound to deliver is called the 
seller (venditor) and his rights are sanctioned 
by the actio vendity ; the party bound to pay 
the price is called the buyer (emptor). He has 
the actio empti. The whole transaction is 
called emptio venditio, ^ 

The essential elements of a sale are (|) a 


Elements of 
a sale. 


thing, (2) a money-price, (3) the 
agreement of the parties as to the 
thing and the price. (Res, pretium 


and consensus). 


Res.—All res in commercio could be sold, an 


existing as well as a future object, Pretium— 
The price shpuld be paid in money. It should 
be (1) certain, that is to say determined or 
determinable by experts, {2) real le. not nominal 
or worthless, (3) npt excessively low* 


[In the time of Diocletian when the price was 
less than half the value (laesib ultra dimidium) 
the seller could rescind the contract unless the 

buyer had made a special agreement to ^ 
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contrary]. Coiisensus-^Consent might be given 
either verbally mUr presenUs or by a letter or 
by a inessenger (imnciUs). 

The contract of sale is perfected as soon as^ 

li'otm&tion parties agree as to the thing 

of the con> and the price, although no docu^ 

tt&ct * ' 

ment has been executed nor has 
the price been paid. Justinian, however, made 
it a rule that when the parties agreed that a 
^le should be in writing, until the terms were 
put down on paper the contract was an agree¬ 
ment to |ell and not a sale proper. 

Earnest money was a payment made at the 
time of the contract as a propt^ 
earnestness of the parties. It'^as 
a si^num contractae en^Ho^s (a 
sign of the contract of sale). In the time of 
Justinian the earnest nfoney had to be paid in 
specie and could be deducted from the price. 
Each party to the contract mighty rescind the 
contract evfsn though the eamestmoney had been 
paid, the ?buyer by forfeiting the money, the 
seller by p^ing double the amount to the buyer. 
^ The sa^ in Roman law produced an obliga¬ 
tion vfo deliver a thing, but did not 
dSfect a trabsfer. The be^er in 
English or in Indian law generally 


£{utiesi 

money. 


of 
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becomes aa owner as soon as the contract is 
completed but in Roman Law he was a creditor 
for the goods sold. He became the owner after 
traditio or mancipatio if the thing was re$ 
mancipi (Res furtivae could never be sold). 

The seller must (i) the secure ^u^session 
to the buyer tradere vacuam 
ofSe^vendo”! possessionem) (2) guarantee this 

possession against eviction (ob 
evictionem se obligate). {3) To these some 
commentators add absence of dolus malus 
(purgari dolo malo). 

This obligation is executed by putting the 
thing under the control of the buyer 
by tradio in the case of 
nec mancipi^ mancipatio in the 
case of' r€s mancipi. Unless the bargain was 
upon credit the seller was not bound to deliver 
till the price was paid and interest was due 
when paymept was over^delayed. 

The obligation to guaranteecontinuedand 
peaceable possession is said to be a 
prolongation .of the obligation to 
deliver the thing. It is not oply that 

the vendor should make over pos^sion to the 
buyer but it is necessary that ha should warrant'^^ 
the title to die bhyer. 'He futtb^ 


Guftrantee. 
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^ warrant the thing sold against secret faults. 
The seller is bound to secure the buyer against 
eviction* 


Although property is not transferred by 

the contract alone yet the risks pass 
J^enculum reu purchaser before deliver5ri 

the only conditions being (i) object of th^ 
contract should be specific, (2) price should be 
certain. [Exceptions (i) When the loss is due to 
seller’s fault e.g, by delaying delivery (2) when 
by special agreement the risk is on the seller. 
In both these cases the loss falls on the seller.] 
Sometimes certain special conditions were 
added to a contract of sale. The 
ditions. effect of these conditions was 

generally resolutive. As examples 
may be mentioned : (t) re-sale on non-payment 
of price, (2) re-caption on paying back the 
price. 

The sale could be rescinde<^ by mutual 
Sale rescind- consent. It was voidable for bredch 
of conditions, fraud, error or force. 


It is a contract whereby a party engages to 

® another 

. for a limited time (locatio conductio 


'*ei) ifc to Imd his services (locatio conductio 
«^^ie«krum) |o|: to do a particular work (locatio 
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Qonductio operis) for a fixed sum of money called 
the hire (merces). 

(1) He should put the conductor 

Obligations 

of the locator. possession. 

(2) He should maintain the 
thingjSt for the purpose for which it is lent. 

(3) He should guarantee peaceable enjoy¬ 
ment. 


Obligations 
of the con¬ 
ductor. 


(1) He should pay the merces as 
agreed upon. 

(2) He should use the objects as 
a bonus pater-familias and put it to no other 
use than that for which It was hired. 

(3) He should restore the thing at the end 
of the term. In the case of a lease of a house the 
lessee (conductor) was bound to vacate whenever 
the lessor wanted the premisses for his own use. 

(4) He is answerable for negligence but 
not for accidental loss. 

The rights and duties depended on the 
nature of the work. Generally 
operas these were regulated by a ^tipulatio 

rum. ^ L 

or by custom. 

The conductor should execute the work 
taken^ the locator should p^y the 
merces fixed by the the agreement/ 
The work is undertaken at tbe|^$k 


* • 

Locatio eon- 
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of tbe eooductor and if this thing parishes 
'before deliveiy is t^feen by the locator the latter 
is not bound to pay the merces. 

Locatioconductio rei wagterminated (i) by 

Extittctiofi of intention of both parties and 
locado con- consequently at the expiry pf the 
ductio. period of bailment. But if ^tte 

lessee of a farm were allowed to remain in 
possession after the expiry of term there was a 
tacit relocatio. The renewed lease was not how¬ 
ever for the original period but was from year 
to year or for such a period as was consistent 
with the nature of the' object let. (2) By the 
intention of one party if the other party^d^^ 
perforin his part. {3) By the destructi^ me 
object let* 

Societas (partnership) is a contract whereby 
* two or more persons agree to com- 

(partnership), bineproperty orlabour ina common 

stoc]^ for the sake of sharing the 
gain. Partnership may be (i) regarJiing all the 
property of the partners {memtm unimn&rum 
Imorum) regarding profits matie in business 
dealings 0 metasi universoirum quae ex quaestu 
(3) ijegarding the profits of a particular 
luidi^f^kingl (societas mgotiationis alicuius), 

\ Jihtract is completed by consent* The 
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How formed* elements being 

(a) A share of the partiiem, the 
share being in money, kind or work, (h) common 
interest, fif the agreement be that one of the 
two partners is to bear the whole Joss and the 
' other tq^ get th#* whole profit the agreement is 
called a leonine agreement and a soctetas leonina 
is void.] ic) Intention to form a partnership 
{affectus &ocietatis\ (d) Lawful object. 

(i) The partners must contribute their 
Obligations shares in money or in labour. {2) 
of the partners. They sliould share the loss when 

loss occursin partnership business. (3) They must 
act in concert. They are responsible for loss due 
to negligence but not for accidental loss. (4) If 
one of the partners has advanced money or enter¬ 
ed into some engagement, on account of the 
partnership business, for which heis bound to in¬ 
demnify a third party, each of the partners most 
rateably contribute to the indemnity; and if 
• an^ become insolvent the solvent members must 
byrateablecontributionmake up the deficiency. 
These obligations were enforce by mtio socio. 
Partnership is not an incorporating contract^ 
Relation of Therefore when a partnetdeals 4ith 
to a third person by agreeing to allow 
a t ur party, ^ share in the partner8fa|ji 
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business, the stranger does not thereby beco«ie 

a partner. He can enforce his claim against 

that particular partner but not against all the 

partners because socii socius met socius meus non 

e$t. (My partner is not a partner of my partners). 

Dissolution : Partnership is dissolved :~v 

(i) Ex personis ; by death or capitis decii-J 

nutio or bankruptcy of a partner. (2) Ex rebus: 

(a) by expiry of time when the agreement was for 

a fixed time, (6) by completion of the work when 

the partnership was for carrying out a particular 

work, (c) by the loss of the partnership capital. 

(3) Ex voluntate—^by the consensus of the 

partners, e,g, when one of the partners retires 

or the business is wound up. (4) Ex actione— 

by one partner bringing a suit for dissolution,. 

the partnership is dissolved by order of court. 

Mandate is a consensual contract whereby 

one person confides the management 
Mandatum : - , . . « 

of some business to another who 

undertakes to doit gratuitously. * The person 

who gives the work is called the mandant and 

who undertakes it is called the mandatary. 

^ It migiit be constituted either verbally or by 

latter or ex rebus ipsis et factis (by 

allowing another to execute a 

work.) The essential elements of a 
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mandate were (i) good faith, (3) interest of 
mandant or a third party, (3) gratuitousiiess of 
the service. 


4 

Mandatary may be given general or |)arti- 


Powers and 
obligations of 
the manda¬ 
tary. 


cular powers. He must always act 
within his powers and is liable for 
negligence. He can better the con¬ 
dition of the mandant but cannot 


make it worse. He can claim compensation 
for loss when acting within the lirails of his 
authority. The mandatary had actio manclati 
cantraria while the mandant had actio mandati 


directa for enforcing their respective claims. 
Termination. Mandate was terminated :— 


1. By consent of both the parties. 

2. By renunciation when the things are 
entire, that is to say when nothing has been 
done pursuant to the mandate. 

3. By revocation of authority by the 
mandant. 

* 4. By death of manda nt. 

According to the Roman jurists a contract 


Innominate 

contracts. 


without a specific name (as mut^ 
uum, pignus) and unprotected by.a 
special action is an innominate 


contract. The innominate contracts may 
(i) Do ut des ; (a) or Do ut fame ; (3) or Fc^ 
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Mt des ; (4) or Facio mi Facias; acx:oniiiig as 
the obligation has reference to an act for an 
act, an act for a promise, a promise ’for an art 
or a Jjtomise for a promise. 

The important innominate contracts are (i) 

Principal exchange, {2) donatia sttk mado 
(3) aestinaatum. Of these exchansjv 
is of importance in that it is the 
primary aspect of sale. It was perfected 
when one of the parties had given a thing to 
another so that the party receiving it might 
give a thing in return. It was a contract in the 
•class do ut det» As there was no special action 
for exchange it was sanctioned by a .general 
actio in factum, 

[For the sake of completeness some examples 
of pacta legitima—pactum dona* 
tionu and pactum dotis —may be 
noticed here. These of course are not contracts. 
According to the digest donation, consists ’ in 
one person giving something fromt generosity 
alone ami wfithopt any antecedent obligation 
to another ^ho accepts it.*' Originally dona- 
wfre not covered by any action b^t in 
n 6i l^ntoiiinus Pius a donation between 
nts |and deo^ndanhs Was -sanctioned 
lha amtiob called the comdioiio ^ and 


DofiM^ons. 
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consequently became a paciwm The 

famous Cincian law regarding donations^ssed 
about 203 B. C. probibited donations beyond 
a certain limit—*a restriction removed in latter 
times. 

Of the donations mter vttm the most 

Donations io’pot'tant are the donatio ante- 

connected nuptias the donatio post nuptias 
with marriasfe i. • u 

(ls., donations before marriage 
and after marriage) and dos (dowry). The 
donations between the spouses (ante nuptis^ 
and post nuptias) were accorditig to Ulpian 
prohibited by custom, but a constitution of 
Antoninus Caraciilla (Oratio Antomini) decided 
that gifts between the spouses, although void 
in principle, might be regarded valid if the 
donor died in matrimonio without revoking 
the gift by a will. 

When a woman was married cum manu her 
.property became merged into th«tt 
* ‘of her husband, but in a marriage 

sine manu the wife retained the admiaistotion, 
enjoyment and disposition of her separate 
property. In the latter case the wife would 
generally make over a portion of tti^ separate-, 
pto)p«rty to the husband. This portion coi 
stituted the dos {<lowry) and mss distinguia) 
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from the rest of her property called the para¬ 
phernalia. When the dowry came from the 
father it was called profectitia. In other cases 
it was called adventitia. When a third party 
had made the advance with the condition that 
it should return to him on the dissolution 
of marriage the dos was called receptitia. 
The dos was constituted by the transference 
of ownership either by a stipulatio or by th^ 
somewhat unknown verbal contract dictio doth. 
The husband although in principle the owner 
of the dotal property could not alienate it 
(specially the immovable prop>erty) without 
the^ consent of the wise. The incidents of dos 
could be varied by special contracts.] 

Justinian says,—** There are obligations 
which do not spring, properly 

OuftSl COQ j 

tracts. speaking, from a contract, but 

they take their origin as it were 
from a contract.*’ These obligations are 
termed quasi contracts. Thus If a person 
has managed the affairs of another in his 
absence, actions are available to both connected 
'^^iwdth the negotiovum gestio although these 
^actions cannot be said to arise from a contract, 
A iljuasi-cqntract, generally speaking, gives 
iiSp to an o|)ligation analogous to a contract^ 
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tial obligation. The most noticeable feature 
of a quasi^-contract is that it is not based on the 
consensus of the parties bound. As examples 
of quasi-contracts Justinian mentions the 
obligations of the tutors, the obligation in a 
communi dividundo when two or more persons 
have received a joint legacy and one of them 
has incurred necessary expenses for the thing, 
the obligation of a co-heir enforceable by an 
action for the partition of the inheritance 
{fttmilioe erctscundas), the obligation of a 
person to repay money that has been paid to 
him by mistake. [In the case of money paid 
by mistake property must have been transferred 
under the belief that it was due.] 

The general conception of an obligatio quasi 
ex contractu, as Buckland observes, covers those 
cases in which the intercourse of life sets up 
an obligatio without any contract and not 
resting on aay wrong done. 

A delict is a violation of any of the rights 

Delict giving rise to an obligation 

enforceable by private actions. 

It is not the evil intent which makes an a^t 
a delict. Many acts done with evil intent are 
excluded from delicts, many done without evil 
intent are included among them. Those 
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Furtum. 


only delici# whi^ fead been char^eleri^ed 
and provided agatost as suicii by the ancient 
civil kfislatioil and tQ which a particular 
action was attached/’ (Sandars)* Thep^rinci-' 
pal' delicts enumerated in the institutes of 
Justinian are (i) furtum, ( 4 ) m horn rapta^ {3)^^ 
damni injuria and (4) injirid, [The causa, of ^ 
an 0bligatio ex delicto always consist of a fact 
—the delict of the debtor. Thus some jurj,lts^^ 
hnve remarked that the obligation ex del^cto^^, 
are always formed y<?.] > 

In modern system of law theft (furtum) is^ 
a crime and not a tort (delict). In 
Rome it was a crime as well as a 

* 

delict. According to Justinjan the word 
furtum comes either from furvum (black) 
because it is cxjmmitted secretly and usually 
in the night or from fraus (taking away) which 
is connected with a Greek word meaning a 
thief. ft 

In the |aw of the XII Tables furtum is 
\ : divide into two dass^— manifest* 

I and nec^ manifestum, Jasti* 

I nian has retained the same cla^i- 
I flection. “ A manifest thid i$ one 
^iS''se6i|or sete6d''by the':owhe,i:/'0c 
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holding t;be thing he has stolen before 
reached the place where he tneaht to ta%e ^snid 
deposit it. Bat if he once has it to, its 
destination although he is afterwards taken 
with the thing stolen he is not a manifest 
thief.*’ According to Gains the jurists were 
divided in their opinion as to what constituted 
a fuHum manf0stum. The distinction, how¬ 
ler, was of practical importance, because the 
penalty varied according as the theft was 
manifest or non-manifest. In the former case 
the thief had to pay four times the value of 
the thing stolen while in the latter case the 
condemnation was only for double value. 

There might be a theft not only of a thing 
but also of use {furtum u$us) or of possession 
{furtum possesstonis) of a thing. 

Furtum gave rise to a penal action called 

Actions avail- *^6 actio furti. This was the 
able for ^sanction of the obligation en 

funtum. * delicto. As a result of %}^ action 

the owner of the thing obtained a [a sum 
of money double or quadruple value of 
the thing stolen). This action available 
to the owner as well as bona 

pcmse$sor« In addition to th# furti tbqp 
was the emdiet 4 ^ fmtiva av»i|9lMie only to Jpl 

, BOM. taw.—It 
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owner. Condemnation for single value result- 
^ from the condictio^ The condictio furtim 
might be brought against the heirs of the 
theif as well. 


When a person took by force a thing 

beloning to another he was liable 
Vtiima repta, ^ praetorian action called vi- 

bonorum raptorum. The theft by voilence was 
termed robbery and the praetorian action foui^ 
a place in the civil law. It was available for 
quadruple value and under Justinian the action 
became mixed i.e, the recovery of the-thing was 
included in the same action, consequently the 
penalty was only for three times the value. It 
was necessary that the act of voilence should 
be committed with evil intent. Thus if things 
were ’'carried off violently under a mistaken 
belief that they belonged to the thief the actio 
vi bonorum raptorum was not available. 

[But according to some writei;s later law 
provided that voil^^nt seizure even in good 
faith should involve a penalty.] 


The fafnous plebiscite lex aquilta estab- 
^pamni in- jHshed an action for damage 
I wrongfully done. The first head 



If any ono shall have wrongfully killed 
or 4 four-footed bmst, being one of 
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those reckoned among cattle, helotigiijg to 
another, he shall be condemned to pay the 
owner the greatest value which the thing has 
possessed at any time within a year previously/* 
This head was the foundatibn for actionable 
wrongs. It had reference to a wrongful act 
leading to the death of a slave or any quad* 
ruped reckoned among cattle. The owner had 
an action damni injuviae. Culpability did not 
arise out of mere negligence. In other words 
damnum was Jbased on injuria i.e. unlawful act. 

The third head covers a more extensive 
field of wrongs. It provides for every kind of 
damage done a slave or to four-footed beasts 
or to goods. 

Various actions were available for damni 

Actions for injuria. Some of these were prae- 
damni injuria, torian in origin. The lex Aquilia 

itself fixed the penalty, in the case of wrongs 
coptemplateji under the first head, at the 
greatest value of the slave or animal killed 
at any time within a year. The penalty under 
the third head was limited to the greatest 
value of the thing within thirty days prior fo 
the date of injury. As the action was penal 
it was not available against the heirs of tte 
wrong-doer. ^ 
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Injuria signifies in its general sense any act 


Injuria. 


contrary to law. In a special sense 
as Justinian remarks, it means 


sometimes an insult (contum elia), sometimes a 


fault (culpa), and sometimes injustice* As the 
basis of liability, injuria means an outrage.,*^ 
An injuria is committed when any one is wodnd**^ 
ed or beaten or when possession is taken of 
the goods of any one on the pretence that be 
is a debtor to the wrong-doer although the 
latter knows that he has no claim. Various 


actions, civil as well as praetorian^ were avail¬ 
able to the party wronged. The penalty was 
proportional to the gravity of the ojffence. As 
injuria was c ailed airox (grave) either from the 
nature of the act or from the nature of the 


place or from the quality of the person. In 
the case of an injuria atrox the prsetor fixed 
the maximum of the condemnation. 


When a person was bound to make repara- 


Quasi-delicts. 


tion as a wrong-doer although 
he could not strictly be said to be 


bound €x 4 ^licta he has said to be bound quasi 
^ delicto, I There was an evident analogy 


i ,.|mween t|ie mode in which the * obligation 
from: other kinds 'of wrong*doing and 
lliat iti wmch it arose from the kinds (rf wrong- 
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Examples. 


doing technically called delicts. The prin¬ 
ciple was exactly the same but the particular 
act did not happen to be among those techni¬ 
cally termed delicts,*’ 

As examples of quasi-delicts Justinian men^ 
tions the case of a judge making 
a cause his own, the judge was 
bound ex maleficzo ; the Case of an occupier of 
an appartment from which anything has been 
thrown or poured down whic|i has dcme 
damage to another, the occupier was bound 
quasi ex maleficio ; the case of the master of a 
ship or of an inn or a stable when damage 
was done through fraud or theft occuring in 
the ship, inn or stable. In all these cases the 
action was generally for double the value of 
the thing damaged or lost. 

Two points should be noticed in connec- 

Peculiades ^ tion with delictual obligations* 
of a delict. The first is that a delict in smne 

cases did net entail a permanent obligation 
e,g, in the case o! injuHa already noticed. 
The second is that sometimes a delictual obli¬ 
gation was permanent e.g. a man did riot cease 
to be liable for his delicts through capitis demi- 
nutio. It may also be pointed cmt “ that a me 
pact was a deface oa an action for delict.” ,4 



CHAPTER V. 
SUCCESSION. 


Succession was a mode of acquisition per 

Succession io universitatem admitted and orga- 
Ro»ia» Law. nised by the law as a necessary 

consequence of the death on individual. As 
the result of succession all the property, the 
rights and liabilities of the deceased passed 
to the heirs. The heirs were said to succeed 
to the hereditas ,. So Savigny says “ Succession 
does not apply to possession by itself.’* 

Succession may be (i) testamentary, (2) ab 
Kinds of intestato (legal). The succession 
Succession. testamentary when the con- 

tinuator of the perzona was indicated by a 
document called the testament or will. In 


other cases it was ah intestato, (The alter¬ 
native name legal in the last case was derived 
from the fact that the civil law determined the 
continuator of the dead man’s persona). 

The Rctoans, as Maine has pointed out, 
T^tamentary diad a peculiar horror of intestacy. 
@i^«^sion. xhe testator consequently might 


'«l|]^oint any number of heirs and give to them 
^elEinh a shar^ of the hereditas provided that the 
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sum of these shares made up the whole hereditas; 
the maxim being nemopeganus partim t4stalus 
partim intestatus ditidere potesL (No ordiaaty 
individual could die partly testate and partly 
intestate). The whole hereditas was counted in 


terms of a unit called as (pound). The as was 
divided into twelve parts called the uncial 
(ounces). The as represented an imaginary unit. 
The appointment of a heves (approximately 


Institution. 


on heir) was called the institution 
of an heir. When more heirs than 


one were instituted a rule called the rule of the 


as liad to be observed with regard to the dis* 
tributions of shares : eg, if the testator did not 
mention the share of any of the heirs they took 
equally. Thus let A, B and C be my heirs, in 
this case each will have a third share in the 


kereditas. When the shares of all the heirs were 


indicated by the testator there was no difficulty 
as regards distribution if the parts indicate 
did not beyond twelve eg. A and B are my 
heirs, A for two shares and B for thte^. In 
such a case A will get ^ umiae and B will get 
^ unciae because the Shares of A and B added 
together should make up xa nndae (onen;) 
and they should be in the proportion of a ; 3,^ 
According to some here A will fake two-fiffbE 
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of the inheritROce and B three-fifths, the as in 
this case being regarde4 as made up of five 
uncim. (3) If the deceased Indicated shares of 
some of the heirs but not of all, the kereditas 
fbad to be divided in accordance with the rule 
of the as e.g. if a will stated that A would 
get three shares, B five, and that C w^as a co¬ 
heir the distribution would be three uncial to 
A, five to B and four to C in such a case 
the keredUas would be divided into twelve 
parts and shares will be given to the persons 
instituted in t^e proportion of 3 : 5 : 4. But 
sometimes the testator in his appointment 
exceeded the number twelve he gave five 
shares to A, six to B, two to C and four to D. 
In this case the as was considered to be made 
up of 24 uHciae^ the nCxt multiple of i2» After 
deducting from 24 the sum of the shares 
specifically mentioned the balance had to be 
distributed rateably amongst the pemons insti* 
. tuted eg, hare after giving five dnciae^ six 
anciae^ two umiae and four unciae^ to A, B, C and 
D respective!^, seven umiae^ are left, so that A, 
and will get in addition to the above 
five-sifventeenths of seven, six-seven- 
sn, two sevent^ntbs of seven and 
IWjr-tSeviantee|iths of seven umiae respectively. 
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When some of the |ieifs appointed did not 
take their shares the others were 
^madms- entitled to the whole heredity as 

co-heirs. If several heirs were ap¬ 
pointed to receive the share of one heir who 
had failed to take they would divide the share 
rateably among themselves. This was known 
as 1 :he jus adcrescendu An exception was made 
in case of persons who either did not marry 
or had no children, by the l$x JuUa et Papia 
Poppea which provided that a vacant share 
would not go to a celebate but to those in the 
will who had children, failing these it would 
go to the fiscus^ But this law regarding a 
void bequest called the jus cadum vindkandi 
was abolished by Justinian. In his time the 
ordinary rule of accretion prevailed. 

Substitution was one of the means by 

o which successive heredkas could be 

Substitution. 

given to persons other than those 
mentibned in the first instance in case these 
failed to take. Such substitutions were com¬ 
monly divided into three kinds Ordinary 
or common substituti on {substifutk mdgarisjt 
This was si mply a conditional institution of a 
second or a third^hek incase the first hek, 
instituted' would not or did not take tito ^ 
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inheritance e,^. I institute A my heir and if A 
should die before the succeeded me B should 
be my heir. (2) Pupillary substitution. When 
a pateyfamilim made the provisions of an 
heir to a child in potestate who should survive 
the testator but die too young to make a will 
for himself the substitution was known as 
pupillary substitution. Here the paterfmzUas ^ 
made two wills so to say. He was concerned 
however more with the will or succession of 
his son under power than with the will of 
himself. As the substitution dealt with the 
child’s inheritance it might be effectively made 
even in the case of a disinherited child. (3) 
Quasi-pupillary or exemplary substitution. 
Under Justinian when a paterfamilias insti¬ 
tuted an heir to an insane son the substi¬ 
tution was known as exemplary or quasi¬ 
pupillary* [Fiduciary substitution. Accord¬ 
ing to some a fourth kind of , substitution 
known as fiduciary substitution ought to ‘be 
added to the above. But fiduciary substitution 
relates mote to a fideicommisum than to a will 
^proper e,g, when A was allowed to hold as 
a beneficiary some property for the life of 
the testator and on the latter’s death had to 
give it to 
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Sometimes the praetor gave the possession 

of the whole estate of a deceased 
Bomrum ^ • j* -j 1 n j 

Posmsia. person to an individual called the 

bonorum possessor (possessor of 
goods). He was not the heir because the 
praetor could not directly legislate and make 
a person heir against the civil law but he was 
given possession and an action to retain that 
possession called quorum bonorum. After the 
expiry of a definite time the bonorum possessor 
had quiritary ownership of the hereditas. In 
the time of Justinian the distinction between 
a bonorum possessor and a heres was not always 


maintained. 

Heirs were divided into three classes vizm 
Classes of (i) Sui ei necessarii, {2) Necessaril 
heirs, Extranei, The first two classes 

consisted of those who became heredes by direct 
operation of law irrespective of their consent, 
the extranei wert those who might accept or 
reject the heHditas as they thought fit. Thus 
the sons and daughters or other] descendants in 
potestate came under the first head, a slave 
who was instituted by his master as his heir 
came under the second head, all strangers 
instituted as heirs came under the third 
head. 
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It is necessary to distinguish five periods 

History of history of the Roman wills. 

testaments. The first period dates back to the 
First period. ^j^y 

this period was in form a legislative act. It 
was called a testament in comitiis calatis. In 
the comttatia calata the pop ulus voted on tlie 
will. The will in comitiis was, however, a 
Patrician will. It was not available for the 
Plebeians. 

The second period begins with the appear- 
Second &nce of the mancipatory will. This 
period. was a will per aes et hhram. There 

were three stages in the development of the 

mancipatory will. In its initial stage the 

hereditas was conveyed out and out. The 

« 

familiae emptor (the purchaser of familm) was 
the heir. He took the conveyance to himself of 
the whole hereditas^ the process being effected by 
means of copper and scale. During the second 
stage the mancipatory will was irrevocable jtist 
as in the first stage and it was public but the 
familiae emftmhecaLxae the heir after the death of 
Uie testatoij. So in the second stage the will 
baciime effective on the death of the testator. In 
tbe^ird apd the final stage the familiae emptor 
nmd her$$ t^re not the same person. The will 
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was secret, revocable and o^r^ted on death* 
The familias emptor undertook to distribute the 
property to the persons named in the will. 

The third period is marked by the appear* 
j praetorian wills, 

X hird |)6T10(X» *xJi -Xi**. 

These wills were introduced by 
the praetor and hence the name. The prae¬ 
torian will was executed simply by showing it 
to seven witnesses who sealed it with their 
seals. This form was derived from the manci- 
patory will. In fact it was a mancipatory wilX 
modified by deformation, the five witnesses 
the balance-holder (Ubrtpens) and the familiae 
emptor being replaced by seven witnesses. 

The praetorian will seems to have dis¬ 
appeared with the creation of the 
Fourth period ... , . 

non-cupative wills making the 

beginning of the fourth period. This was the 
simplest form of the will and prevailed during 
tjie latter jhalf of the empire. .This will was 
made by a simple declaration of the testator 
before certain witnesses without showing them 
the contents of the will. It was sometimes 
made by an entry on the public records. * 
The fifth period coincides with the Byzan* 

. tine period of the Roman history*. 

11 period, testator declared his intention^ 
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before seven witnesses who h^d to sign the 
will (suh^cribere) and affix their seals to it 
{signare). The testator also had to subscribe 
to the will. This will was called the tripartite 
will because the formalities were derived from 
three distinct sources viz, (i) from the civil 
law which was the basis for the assembling of 
the witnesses and for the performance of the 
juristic act as one act, (2) from the prae¬ 
torian law which was the basis for the affixing 
of the seals of the witnesses, (3) from the 
imperial constitution which was the basis for 
the internal signatures of the testator and of 
the witnesses. 

The five periods just mentioned refer to the 
Informal formal wills. Besides these, there 
wills. were certain wills called the in¬ 

formal wills. Soldiers, provincials and some 
other privileged persons were allowed to make 
wills without any formally, e,g, soldiers, dra^yn 
in battle array could leave their property to 
heirs by simple words of mouth. The will 
by a soldier under these circumstances was 
called the will in procinctu. The heir in such 
a will was indicated by parole significations.'* 
Peasants, villagers, and the people in time of 
pestileaice c<>uld make informal will. 
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The high value which the Romans set on 
Testamenti- the right of testation is evidenced 
fectio. by tbe rules regarding #cs#af»c»f» 

factio. This expression has three meanings (i) 
competency to make a will which is termed 
testamenti factio activa, (2) competency to take 
property by virtue of a will, this is called testa- 
mentifactio pas^iva, (3) competency to become a 
witness to a testament. Minors lunatics, 
prodigals, the deaf and dumb lacked the testa¬ 
menti factio activa. Sons in potestate had no 
power to make a will except in relation to 
their peculium castvense or quasi-castrense. Till 
Hadrian’s time a woman in legitima tutela 
could not make a will even with her tutor’s 
consent. Some persons were said to have the 
testamenti factio although they might not be 
able to make a will, they had it passiva. These 
could become the legal objects of the testator’s 
thoughts in his will. Women, impuberis, slaves, 
deaf and dumb persons were held to be in¬ 
capable to witness a will. The consequently 
lacked testamenti factio in the third sense of 
the term. It was an essential requisite to*a 
valid testament that the heir should possess 
the testamenti factto^passtva^ consequently un-* 
born persons could not take under a will 
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although they could be disinherited. [The 
iesiame^^i factw passwa should exist with the 
heir at the time of making the will, at the 
time of the opening of the succession and at 
the time of accepting the succession. The 
tesiamenii factio acHva should ejcist at the time 
of making the will and at the time of tae 
death of the testator]. * 

A will could become void in any of the 

Invalidation following ways :—(i) A will could 
of wills. become nullum ab initio ue, void 

from the beginning. This might happen (a) 
because the testator had not the testamenti^ 
factio activa or the heir had not the testamentu 
factio passwa. In such a case tlie will was 
nullum, (b) It might happen that the will did 
not comply with some of the formalities. In 
other words the will was not made in accord¬ 
ance with the law (injustum or noujure factumf 
(2)^ It might become ruptum. When a will 
became void on account of an eveht occurring 
after the execution of the will eg. the birth of 
a suus keres who was not expressly disinherited, 
k was said to be ruptumf (3) Irritum —A will 
might be revoked by the fact that the testator 
became capite minutus ^ter the execution of 
the «riU* lln such a case the will was said to 
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be irritum. (4) Imfficiosum or re$ci$$um. When 
the will was ahnulled because it did not give 
a share to those who should have had a definite 
share of, the hereditas^ it was said to be 
inoffictosum,, (5) De$Ututum. When the heirs 
mentioned in the will did not or could not take 
under the will, the will was said to be destitutum 
t.e. a will with, no one to take under it. 


Prior to the time of the XII Tables the 
testamentary power of the Romans 
was limited on account of the co- 
proprietory character of the family 
property. At the time of the XII Tables, how¬ 
ever, the testam entary powers were very 
extensive. The Tables say “ as a man shall 
determine regarding tutela and pecunia so shall 
be the law.” Some hold that this liberty of 
testation referred to the res necmancipi^ because 
pecunia was opposed to familia and familia 
consisted of the res mancipi. The testamentary 
powers were later on restricted through the 
rifles about!— (i) Institution of heirs. (3) Dis¬ 
inherison. {3) Querela inofficiosi testamenti. 
(4) Falcidian portion. (5) The legitim. 

No will was valid unless one or more per¬ 
sons were appointed heirs. Uncer¬ 
tain persons, e.g.^ the unborn 
could not be instituted. 


Institution of 
heirs. 


ROM. tAW.—13. 
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The paterfamilias, wfto did not leave the 

heriditas to the sui keredes, had to 
Disinherison, £ it 

disinherit them formally. At first 

sons under power had to be disinherited nomi- 

natim (by the name) and daughters,and grand 

children could be disinherited inter ceteros (i,e, 

in general terms), e.g. Titius shall be my heii 

and all others are excluded, here “ all others ” 

includes daughters and grand-children. Under 

Justinian all descendants in the male line 

entitled to be called to the succession and all 

children, whether emancipated or not, had to be 

disinherited nominatim. Only the living could 

be disinherited in general terms. If a suns heres 

was born after the will was made he was called 


a posihumus* In order that a will might not 
become invalid by dhe birth of a posthumus, 
certain classes of posthumi could be disinherited 
by virtue of enactments civil and praetorian. 
A person sui /uris, dying without descendants, 
had to disinherit in his will his ascendants 


both paternal and maternal. 

Querela inofficiosi testamenti seems to have 

been of customary origin and was 
Biofficiofeity. beginning of the 

emfiire by t|ie centumviral court. This tribunal 
always ups^t the will in which the sui heredes 
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had been disinherited f the will in such a case 
was supposed to have been executed hf an 
insane person. The action by which a suus 
heres upset the will was called the querela in 
officiosi test ament i (the plaint of an unduteous 
will). Under Justinian the querela, when success¬ 
ful, did not upset the will; the effect was that 
the institution of heirs was rescinded, but the 
legacies and other provisions of the will 
remained intact. Justinian allowed the querela 
to be brought only when the sui had been 
wholly passed over. If one of the children was 

justly excluded and the others were successful 

# 

in the querela, the testator died partly testate 
and partly intestate,, contrary to the general 
rule. When the institution of heirs was whody 
set aside, the succession took place ah intestate. 
'The querela was excluded (i) when the right 
was waived, {2) by direct approval, (3) by pres¬ 


cription, at first of two years and finally of 
five years, t 

By the lex Falcidia, passed in the reign of 


Falcidian por¬ 
tion. 


Augustus it was laid down that 
no one should leave in legacies 
more than three-fourths of his 


estate, so as to give the heir at least one-fourth 


pf the succession. This portion reservecj to tJie 
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lieir was called the pSlctdian fourth (quarta 
Falddiay As legacies could be given by codicil, 
EO that they were payable by an heitf ab mtestata, 
the Falcidian portion could be claimed by him 
just like a testamentary heir. If legacies 
exceeded three-quarters of the succession, they 
were proportionately reduced in favour of the 
lieir. 

By the rule about the legitim, the parents 
had to leave a certain portion of 
the hereditas to the children and 
the children to their parents. The portion, 
called the legitimate portion was originally 
fixed at one-forth the succession, i.e, at one- 
fourth of the estate that would have fallen to 
the heirs ah intestato, (It may be noted in this 
connexion that in the case of the Falcidian 
fourth the value of the estate was calculated 
after deducting debts and necessary expenses— 
Hvhile in the case of the legitim the gross value 
of the estate was taken). Justinian raised the 
legitim to at least one-third when there were at 
most four heirs and to half when there were 
more than four. Legitim was due after the death 
of the testator and therefore those who claimed 
it had to render an account of what they had 
received as hairs or by legacy or by a dmath 
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Intestate 

succession. 


mortis causa* Under Justinian legitim bad ta 
be left to the children as heirs and not as 
legatees or donees, and if any part of inheritance 
was left to them they were entitled to bring an 
action for recovery of what was necessary to 
make up the legitim ; this action was called the 
action for supplementing the legitim. 

The will at least in early law was excep¬ 
tional, and intestacy, although 
looked upon with horror, was not 
unusual. When a person died 
without a will the law appointed successors 
to his property according to certain rules. 
These rules were the rules of intestate succes* 
sion (successio ab intestato). 

Many of the rules of the testamentary 
Rules of succession apply to succession on 
intestate intestacy. Three points, however 

succession. should be specially noticed, (t) 

When doestthe succession open ? As a general 
rule the date of opening does not coincide 
with the date of death, because it must be 
first of all clear that the deceased has left 
DO will. Naturally the succession in this 
case cannot open immediately. Again it may 
be that the deceased has left a will but the | 
hires instituted may refuse to accept the 
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inheritance and as this was done usually after 
a certain period called the time of delibera* 
tion/’ intestate succession would begin at the 
end of that period. (2) Who are the persons 
who may be called to the intestate succession 
and who are the persons whose succ^sion may 
take place ab intestato ? As the rules of 
intestate succession are statutory rules the 
persons who may succeed or who may leave a 
succession ab intestato are determined by the 
civil law. {3) What is the order in which the 
persons entitled are called to the succession ? 
There are four classes of rules regarding the 
order of intestate succession ;—(a) the rules of 
the XII Tables, (b) the praetorian rules regard¬ 
ing honorum pos^essio (c) the senatus consulta 
and the constitutions of the emperors, (d) 
novels of Justinian. 

By a famous section of the XII Tables, 
The rules succession on intestacy;went in .the 
of the xn first instance to the sui heredes, 

*TaKlpc ' 

failing the sui heredes it went 
to the agnates in equal proportion, failing 
the agnates th^ hereditas went to all members 
of the gens of the deceased. By another 
rule (probably posterior to the XII Tables) 
in the case pf women agnates, unmarried 
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sister of wbole blood were only entitled to 
succeed ab intestato. No other female agnates 
of a remoter degree were admitted. [It should 
be noticed in this connexion that these rules of 
civil law applied only to the ingenui^ as 
regards the liberius the order of succession was 

(i) sui heredes^ (2) patrons and 'iheir children, 
(3) of the patron. 

The order of calling persons to the goods 
Praetorian. of the deceased i.e, the order of 
order. . giving bonovum possessto falls under 
two heads, (i) the order with regard to the 
tngenui^ (2) the order with regard to the UbeYtinu 

I. The ingenui were called by the praetor 
as follows :— 

(i) Unde liheri, t.e, the possession of goods 
went in the first instance to all the children 
emancipated as well as unemancipated. 

(ii) Unde legitimi. If the children failed to 
take, the ^possession went to the agnates and 
those to whom the possession would haive been 
given along with the agnates. 

(iii) Unde cognati. If the agnates failed, 
the possession went to the cognates i.e^ to 
the blood-relation in order {secundum ordtnem^ 

(iv) Unde vir et uxor. Failing the cognate 

the possession went to the surviving wido# 
or widower. \ v 
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IL In the case of the freed men the order 
of bonorum possessh was slightly different* 
After the third class (cognates) possession was 

* It 

given to the nearest members of the family of 
the patron. In default of these reciprocal 
rights of succession were given to husband and 
wife. [Bonorum possessto was said to be contra 
ferulas when it was given to children passed 
over in the testament and it was called secun¬ 
dum tabulas when possession was given to the 
legally instituted heirs. The possessio secundum 
tabulas was not given until after the possessio 
contra tabulas*, 

Some times the praetor gave bonorum 
possessio to some one against the superior rights 
of a legal heir, the latter was allowed to keep 
the bonorum possessor out of possession and the 
possession (here worthless) was said to be given 
sine re (without the goods). When the selec¬ 
tion of the bonorum possessor did not violate 
the civil law rights of another or when the 
prmtor maintained the bonorum possessor in 
p^ession of the property against the superior 
ri^ts of a legal heir, the possession was said to 
cum rei' Emancipated children when 
Called Ubeti were obliged to bting into 
l^tcbpot wbalj they had acquired since 



SOMAN PRIVATE LAW, 


185 


emancipation except the pecultum casti^ense 
and quasi-castrense. This was called collatio 
bonomm,'\ 

Justinian by his two novels, ii8th and 
^ ^ 127th, completely modified the 

Justinian. order of intestate succession. The 

difference between bonorum possessio 
and hereditas was abolished, and the distinc¬ 
tion between the agnates and the cognates was 
entirely removed. The different classes of heirs 
were called in the following orders :— 

(1) The Descendants {descendentes), 

(2) The ascendants (ascendentes), 

(3) The collaterals {ex latere venientes). 

The descendant came first. The expres- 

^ j sion descendant was now used in 
Descendants. 

its general sense, that is to say 
patria potestas was not taken into consideration 
in finding out this class. Thus the descendants 
were called itot only to the succession of the 
father but to that of the mother. The success- 
ion was divided per capita when the descendants 
were in the first degree, but when in the second 
the division was per stirpes (by the stock). 

The ascendants were called in default of 
the descendants and without any 
distinction of sex or of degree. 


Ascendants. 
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The nearest ascendant excluded the more re¬ 
mote. Thus the mother excluded the maternal 
grand*father. When there were brothers or 
sisters of the whole blood, the ascendants 
shared the inheritance with them, each person 
taking an equal share. 

Justinians put the collaterals under two 

Collaterals dasses :—(a) privileged collaterals, 

(6) ordinary collaterals. The 
brothers and sisters of the whole-blood and 
their descendants were the privileged colla¬ 
terals. Brothers and sisters of the half-blood 
and their descendants were ordinary coli¬ 
terals. The privileged collaterals excluded 
the ordinary collaterals. The children of a 
deceased brother or sister represented their 
deceased parent and took the share that parent 
would have taken, biit no representation was 
allowed of grand children. If there were no 
brothers or sisters or children <>f brothers 
of sisters, the nearest relation in whatever 
degree succeed. The division in th^ case of 
relations in the same degree was always per 
c&pita, 

[The following examples suggested by 
Maynz clearly illustrate the rules of intestate 
succession introduced by the novels :— 
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L * Fir^t class—Descendants. 

(i) A (dead) 

I _ ' 

B (Male). C (Male). 

Here B and C get the inheritance each. 

(ii) A (dead). 

I _ 

I ~ I 

(Male) B (dead) C (Male). 

I _f__ 

D(Male). ^ E (Male). 

Here C gets ^ the inheritance and D and E get % each. 

(iii) A (dead) 

_I_ 

B (male, dead) C (male, dead) 

_J _ I 

Q (male, dead) R (male) D (male) E (male) F (male, dead) 

I.. .. 

S (male) T (male) H (male) K (male, dead) 

! I 

^ L (male) M (male) 

• Here R gets* 54^; S, T, each ^ ; D, E, each % ; H gets 
\ L and M each 

(iv) A (dead) 

1 .j r “I 

E (male, dead) B (male) C (male, dead) *D (male, derfd) 

i I i . 

G (male) F (male) married T (Female) 

dead 1 dead 


i (male) 
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Here B gets ; G ^; I gets % \ through F and ^ 
through T. 


IL Second Class—Ascendants. 

(i) A married B F married G 

1 I, 

C (son) married D (daughter). 

I 

P (male, dead). 

Here C and D each get the inheritance. 

(ii) A married B F married G, 

C (male) married D (female, dead). 

. I 

P (male, dead). 

C gets the whole inheritance. 

(iii) X married Y 

C married D M married, (dead) N (female dead) 

A (male, dead) married B (female, dead) 

I 

P (male, dead). 

C and D each get 

(iv) C (dead) married D (female). £ male married F (female) 

A (male, dead) married B (fe(hale) 

P (male, dead) 

Here D gets E and F 5^ each, 
yi. Third class—Collaterals of whole blood, 
(i) (dead) A married B (female, dead) 

r—’—i-^1 • 

P ^ale, dead) C (male) D (male). 

C and D brothers of P get each. 
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(ii) ' A (dead) married B (female, dead) 

j i i i, 

P (male, dead) C (male) D (male) E (ma le, dead) 

F (male) G (male) 

Here C and D get i each and F and G get j4 each, 

(iii) C married D (female) E (dead) married F (female) 

I i 

A (male, dead) married B (female, dead) 

_ ! _ 

P (male, dead) G (male) H (male) 

Here C, D, F, G and H get \ each. 

(iv) A married B. 

I i 

V (male, dead) C (male, dead). 

i i ^1 

D (male) £ (male) F (male) 

Here A and B get ^ each, D, E an*d F get ^ each. 

IV. Fourth Classes.—Ordinary Collaterals. 

(i) 

Aj'female, dead^ was married to B (male, dead) married C dead 

P (male, dead) 

D (male) £ (male) K (male, dead) 

i * 

F (mate G (male). 

Here D and E get ^ each, F and G get each. 
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(H) 

A (male, defkd) married B (dead) married C (male, dead) 

P (male,) dead) 

I i 

D (male, dead) E (male dead) 

X (male) 

I . r 

F (male) G (male) 

E gets yi, X gets nothing, F and G each get 
(iii) 

A (female, dead) was married to B (dead) married C (dead) 

P (male, dead) 1 


D (male, dead) E (male, dead) 

I_ ... 1 . . 


F (male G (male) H (male K (male) (male) 

F, G, H, K and M get each. (Here there is some 

conflict of opinions.) 

(iv) [married D (dead) 

A (dead, male) married B (female, dead) married C (dead) 

I I 

E P (male, ('dead) 

* 

' I 

t F (male) 

Here E, F and G gets ^ each.] 


I 

G (male) 




CHAPTER VI. 
LEGACIES AND FIDEICOMMISSA. 


Besides the universal succession described 


Singular 

Succession. 


in the last chapter the *Roman 
admitted a second kind of succes¬ 


sion called the particular or the singular 
succession. Here the successor was not a heres, 
he did not stand in the shoes of his predecessor 
but got specified rights with regard to a speci¬ 
fic thing- A singular succession, therefore, 
never operated by transferring the persona from 
one individual to another. Legacies and 
fidezcommissa are the chief instances of singular 
succession. 

A legacy is defined by Justinian as a kind 


of gift left by a deceased person 
Legacies. ^Legatum itaque est donatio qucedam 

a defmicto relicfa). This gift might be of a 
part of theVioreditas or of a particular object. 
The legacy in the former case was called 
partial and in the latter case particular. It 
must, however, be remembered that the gift 

j 

of the partial hereditas did not turn legatee 
into a heres, because, as already noticed a 


legatee .was not a continuator of the persons. * 
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A legacy might be given in one of 'the 
Forms of forms : mndicatimem^ p$r 

damnoHonem sinendi modo and per 
prcBceptionem. There was a certain form of 
words, proper to each of these, by which they 
were originally distinguished from one another. 

The formula in this case ran thus :— 

Per vindica-^ Titio do lego (I give a legacy ta 
Hoftem. Titius). This legacy was termed 

legatum per tdndicationem because as soon as the 
heir entered on the inheritance, the legatee could 
claim his portion by the action of vindication 
Gaius has pointed out that the testator could 
only give per vindicationem the things of which 
he had quiritary ownership both at the time of 
making the will and of his death. 

The formula in this case ran -thus:— 
Per demna. Heres mens damnas esto dare. (Let 
fionem. my heir be condemned to give). 

The legatee had a personal action against the 
heir to compel him to the performance of what 
the terms of the legacy directed. 

The legacy sinendi modo had for formula : 
Heres mens damnas esto sinere 
Titium sumere (Let my heir be 

<;o^emned to allow Titius to take. 

the formula to allow 


Stmndi 
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the leg^t^e to ;take the thing left ns a fegacy* 
H^re ako, as ia the case of legacy pe^ dama- 
tionem^ the legatee had a, personal action 
against the heir, consequently in both tbo 
instances the legatee was not a rml ownef^ 

The formulla for this was :—Titius illam 
Perprae^- pva^cipito (Titius is- to take 

ttonem. thing .before hand)- In this- 

form a legacy was generally given to a co¬ 
heir who had the right to take the thing given 
before the partition of the hereditas. According 
to Gaius by a mistake in language this form 
was applied *’ to a legacy to a non-heir. There 
is a difiFerence of opinion as to the proper action 
for his form. Some say tliat the action was a 
vendicatio. 

The division of legacies into four classes 

Disappear- although theoretically retained, 
lost its practical value when Con¬ 
stantine abolished the use of /ok- 
TViplae in ajl legal acts. Under Justinian the 
formalism completely disappeared. He says in 
the Institutes : We, also, desirous of giving 
respect to the wishes of the decease persons 
and regarding their intentions more than th6i|: 
words, have, by a constitution, enacted that 
nature of all legacies shall be the same and 

ROM. LAW.—13 / 


ance of for 
malism. 
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that legatees, whatever may be the words 
employed in the testament, may sue for what 
is .left them, not only by a personal but by a 
real or a hypothecary action.” (11. 20 . 2 .) 

Fideicommissa owned their origin to the 


Mdeicommissot 


stringency of the ancient law of 
wills. “ The primary purpose of 


fideicommissa was the making of gifts by will 


to persons who had not testamenti factio with 
testator.” In the early days of the Empire 


such gifts were common and Augustus autho¬ 


rised the consuls to enforce these informal gifts 


in certain cases because the testator had 


begged the beneficiary to carry them out. The 
testator did not directly address the person 
intended to be benefited but asked the heir to 


execute his intention formally. He committed 
the matter to the “ good faith ” of the heir or 
other beneficiary, hence the name fedeicommis- 
sum. The person who made it was called the 
JideicommittenSy the person chargedr with the 
execution was called the Jiduciarius (fiduciary), 
the person to be benefited was called the fideicom- 
missarius (fideicommissary). A fideicomtnissum 
might refer to the whole or a part of the 
iefedUas. 


The fideicomraissum of the whole or of a 
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Fideicommi- succession is to be 

sum of here- distinguished from a particular 
ditas. j • 

iideicommisum in one important 
respect. The latter cast no further burden on 
the fiduciary than the execution of the trust 
reposed in him, but the former cast the obliga¬ 
tion to pay the debts of the deceased on thb 
fiduciary, while the fideicomraissary received 
the succession free from all charges because ho 
was not a heres. To avpid this difficulty the 
fiduciary made a stipulation that the fideicom- 
missary would pay up the debts of the hereditas. 
This remedy was, however, ineffectual if the 
fideicommissary was insolvent, consequently 
the Sc. Treb'elliannm provided that after an 
inheritance had been restored under a fideicom^ 
misum^ all actions which by the civil law 
might be brought against the fiduciary (gene¬ 
rally the heres) should be permitted for and 
against the fideicommissary. This measure 
protected Uhe fiduciary from any harm, but it 
was no inducement to him. So to incite the 
heres to enter on the inheritance the Sc. 
Pe^asianum was passed. This allowed the 
instituted heir to retain a fourth of the inheri¬ 
tance. Justinian united ‘‘ the two senadu^ 
consuUa into one^ giving them the name of the 
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Sc^ Trebellianum, The heir was to retain a 
fourth 3^ under the Sc, Pegmianum^ but actions- 
wre to be brought for or against the heir and 
the fideicommissarius in proportion to their 
shares/’ (Saodars). Thus legacies and fideicom- 
missa were put on the same footing. 

• A fideicommissum differred from a legacy 
in the following respects :— (a)^ 
It might be in a non-confirmed 
condicil. [Originally fideicommissa 
were generally in wills. “ But a 
certain Lucius Lentulus l\aving made Augusts 
one oi his/terede's^ imposed certain fideicommissa 
on him and others by codicil. Augustus 
ordered his to be earned out, and other fidu- 
ciaries> or some of them, then did the same. 
Augustus then invited the opinion of lawyers 
as to whether these codicils out to be legally 
recognised. Trebatius thought they should be 
as being very convenient, for instance, when a 
jnan was travelling in remote regioi^s. Labec 
actually made codicils, and they were there¬ 
after accepted as legal.”—Buckland]. 

^(b) k legatee might be charged with the 
eSQj^ution of a fideicommissum but a legatario' 
gkM non-pote^t. (There could not be a legacy 
from a legatee^. 


Difference 
between a 
legacy and a 
fideicofnfnitS’ 
stitn. 
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A fideicommissum was always^ in the 
form of a request. 

[In fact Justinian enacted ‘‘ whatever was 
wanting to legacies they would borrow from 
fideicommissa^ Thus if a gift was in form 
imperative it was a legacy, if it was precative 
in form it was a fideicommissum^ 

(d) Kmfideicommissum did never give any 
right to a real action. 

The powers given by the introduction of 

Restrictions fideicommissa were very extensive, 
on fideicom* The testator could benefit those 
inissa. who could not have taken direct 

gifts. Moreover by a jftdeicommissum a gift 
might be made even without a testament at 
all. A man might give away the whole his 
inheritance in legacies and fideicommissa leav¬ 
ing nothing for the heirs. Restrictions were, 
however, gradually imposed by different enact¬ 
ments. Hadrian took laway the power of 
giving fideicommismm to a peregrin. By the 
Sc. Pegasianum (A. D. 73) the Jideicommissa 

were sobjepted to the ‘Ordinary law as to the 

« 

celebates. In the time of Justinian, as alrjsady 
remarked, they were put on the footing tof 
legacies. 
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In connexion with the acquisition of legacies 


Dies ceditBXkd 
dies venit^ 


and fideicommissa two critical 
points of time are to be considered 
—when dies cedit and when dies 


venii. The first means the day is coming and the 
second the day has come ; on the occurrence of the 
first the gift becomes vested^ on the occurrence 
of the second it is demandable by an action. 
When the dies cedit the destination df the gift 
is determined, e a legacy is made to a slave 
X owned by A at the date of the will, but when 
the will is opened at the death of the testator, 
B is the owner of X, the legacy will go to B 
through X. For legacies pure and simple the 
dies cedens^ according to Paul, coincided with 
the day of the death, for conditional legacies 
the dies cedens was the day of the fulfilment of 
the condition. The dies veniens was for pure 
add simple legacies the day of the aditio of 
heriditas for conditional legacies the dies veniem 
was the day of the fulfilment of the condition 
only if the latter was posterior to the day of 
adifio. It is event that the dies veniens may be 
produced in certain cases arter the aditio of the 
hereditas, but never before, because up to that 
t|ine the existence of the will may be in ques¬ 
tion aiid with it the ^istence of the legacy. 
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[“ The law as to the. causes and effects of 
failure of gifts in will,*’ remarks Buckland 
was subject to great changes. The most 
profound alteration Was that caused by the 
caducary laws. By the/e:v Julia et Papia Poppea 
ail the vacent share (caduca) went to those 
he redes who satisfied the requirement of the 
leges already noticed, 2.e., had children or were 
ascendants or descendants of the testator, fail¬ 
ing these they went to the fiscusP 

There are many other details regarding 
legacies and Jideicommissa, which may be passed 
over in an elementary course.] 



CHAPTER VII. 


Action. 


ACTION^ 

According to Justinian “an action is 
nothing else than the right of 
suing before a Judge for that which 
is due to a party.” In its etymological 
signification it denotes the putting of the law 
into motion (from agere —to act). By a figure 
of speech, as Ortolan points out, it came to 
signify the Hgkt of exercising the recourse to 
authority. In a third sense it was used as a 
synonym of procedure. The word changed its 
meaning with the successive changes in the 
Roman Judicial and legal procedure. In short 
the law of actions is adjective law. (In an 
introductory course like the present it is best 
to deal with the historical side alone of the 
complicated Roman actiones). 

Three epochs characterised by three 

Successive Systems of Judicial procedure are 
systems of to be distinguished in the history 

of Roman Law. These systems 


procedure. 


were:— 

, (i) The System of the legis actiones. 
(ii) The formulary system. 

(ii|) The iextraordinary system. 
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The first two are dominated by the ovdo 
judiciofum, that is to say the distinction between 
the magistrate and the judge was the key¬ 
note. Strictly speaking what we call the 
judiciary did never exist as a separate body in 
Rome. The praetors and other superior 
magistrates exercised both judicial and exe¬ 
cutive po wers. The judex* —a judge of a 
particular law suit—was only an arbiter 
appointed generally by the magistrate. The 
ordo judiciorum derived its name from the fact 
that a suit was divided into two parts. In its 
preliminary, or the first stage, it was organised 
by the magistrate. He settled the issue and 
the suit was said to be in jure. The magistrate 
after organising the suit sent it to the judex— 
the suit now entered the second or final stage 
and was said to be in judzcio. The judex .gave 
the judgment. With the abolition of the 
ordo judicitiyum appeared the extra-ordinary 
system—a system simpler but less elegant that 
the old procedure. Gaston May observes that 
the extra-ordinary procedure indicates the 
decay cS scientific spirit in Rome. 

The main feature of the legts ac^io^es 


Zegis actiones. 


(actions of law) was the em|jioy- 
of solemn symbolical forms 
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with verbal expressions. The legis actio, in 
other words, was a formal ceremony that 
began in jure before a magistrate and was 
terminated in judicio before a judex. The 
functionaries connected with the ‘ actions of 
law ’ were the magistrate at Rome, the pro- 
consuls in the provinces, the judex (eligible 
from the senators) and the recuperatores. 

The details of the different legis actions are 
not definitely known. Gains says that they 
were five in number and were called the actions 
of law (legis actiones) either because they were 
of legal, as opposed to the praetorian, origin 
or because those actions were accommodated 
to the very words of the laws and consequently 
were as unchangeable as the laws themselves. 
(Cf. the example of vitesv, arhores in Gains. 4.11.) 
[Two terms should be noted in this connexion— 
/ms meaning the right the law or the will, and 
judicium meaning the tribunal or fne proceed¬ 
ing by which the right was .enforced.] The 
legis actiones mentioned by Gains are the 
sacramentum, the judicis postulatio^ the condictio^ 
tKe manus injectio, the pignoris capio. Of these 
th^ first three were forms of procedure, the last 
two were modes of execution. 

The sacramentum or the legis actio sacvamenti 
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The 

action 

law. 


five 

of 


was the oldest form of procedure. 
It was of general application, for 
as to all things, for which the law 
had not given a special action, the actw 
sacvamenti was employed.” (Gaius). It derived 
its name from the sacramentum or sum of money 
wliich each litigant was obliged to leave in 
the hands of the college of pontiffs and which 
was forfeited by the defeated party. The 
sacramentum injustum (f.e., the money of the 
defeated party) was devoted to the purposes of 
the sacra puhlica {public worship.) [It may be 
remarked that the commentators have pointed 
out that the issue depended on the declaration. 
“ This thing is mine.” Cf.:— 




One who says “ This belongs to me ” must be 
strictly exafpined according to rule ; and on his 
declaring correctly the shape, number, and 
other (characteristics), he ought as owner to 
receive those goods.—Manu 8. 31. (Burnell)]. 
The judicis postulatio owes its name, according 
to Valerius Probus, to the formula by which 
the demand to the magistrate was made for 
the appointment of a judge or an arbiter. The 
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formula ran J. A, V., P. U. D. (Judicem 
Arbitxum Ve Postulo Uti Des—I demand that 


you ^ive me a judge or an arbiter). Nothing 
more is known about this system. 

The legis actio per condictionem or simply 
condictio was introduced by the lex Sillia et 
Colpurnia of uncertain date and was confined 
to the prosecution of obligations. It derived 
its name from the condictio (a term, according to 
Festus, connected with dicendo denuntiare) the 
formal notice given by the plaintiS to the 
defendant to appear on the thirtieth day there¬ 
after for the appointment of a judex. The 
manus injectio (the bodily seizure of the person 
of the debtor) and the pignoris capio (the seizure 
of the goods of the debtor) were aS already 
pointed out, auxiliary measures for carrying 
into execution the sentence pronounced by a 
court. The last one was, however, available 
even without a judgment. Girarfl says that 
the pignoris capio was an extra-judicial proce¬ 
dure—a procedure unconnected with an action 
in the modesm sense of the word. 

The legis actiones were abandoned when 


Tbe for- 
tnulary 
-cedhrra, 


tbe legal forms designed originally 
for the peregrins came to he 
generally used by the citizens. 
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They were* formally abolished by the lex 
Aehutia and the lex Julia. The old ceremonials 
gave place to arguments before the magistrate 
in jure. He delivered a formula to the parties 
and the judex decided the case according to 
the furmula. Hence the name formulaty 
procedure. 

The old constitution of Rome ceased to 


Extra-ordi¬ 
nary system. 


exist at the time when the govern¬ 
ment became imperial. The con¬ 
stitutional changes effected corres¬ 


ponding changes in the judicial power and the 


form of procedure. The distinction between 


jus and judicium had ceased and the institution 
of the judge and the construction of the formula 
for eacfi case had consequently disappear¬ 
ed. “ The plaintiff denounced his adversary 
directly the clerk or registrar of competent 
authority. The magistrate by his bailiff 
acquainted the defendant of the charge brought 
against hoii'^nd in due course he himself tried 
the case.” (Ortolan) The procedure was 
termed extraordinary because even before its 
institution such a procedure was allowed under 
exceptional circumstances, the presidents 
of the provinces, when passed for time, were 
allowed to remit cases of minor importance to 
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inferior judges who settled the issue and gave 
judgment. What was originally the exception 
became the rule. Hence the name extraordinary 
procedure. 

In conclusion a remark must be made on 


Actions in 
rem and in 
personam. 


the signification of the term actio 
under the formulary system. The 
word was sometimes used as a 


synonym of formula. The part of the formula 
known as the intentio set forth the claim of the 
plaintiff and contained all the elements in¬ 
dicating his legal rights. Hence actions were 
divided into two classes —in rem and zn 


personam —according to the contents of the 
intentio. If the intentio mentioned the person 
of incidence—the passive subject as the Romans 
said—the action was in personam, if it did not 
mention any passive subject but simply con¬ 
tained the claimant and the object of the right 
the action was in rem. The formulaiy system 
has disappeared long ago but its relics are the 
permanent possession of jurisprudence. 

[Certain other classifications of^actions may 
briefly be noted. These are :—(i) civil actions 
{actiones civiles) and’praetorian actions (actiones 
prgetoriae). The civil actions were so called 
because they were derived from the Jus civile 
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and the praetorian actions owed their origin 
to the activity of the praetors. The praetorian 
actions must be distinguished from the mterdzcta 
(interdicts). The interdict emanated from the 
magistrate as an act springing from his right 
to publish edicts. It was chiefly employed in 
connexion with private rights when matters 
were urgent. The Interim injunction of modern 
law may in some respects be compared with a 
pHBtorian interdict. The most important 
interdicts were those called the possessory 
interdicts. Although the pn^etor turned posses¬ 
sion into a substantive right with the help 
of interdicts they did not replace the actta, 
on the contrary they gave birth to it. 
“ The possessory and the quasi-possessory 
interdicts furnished the provincial remedy 
and determined which of the two parties was 
to be the plaintiff and wliich the defendant in 
a litigation.” {2) Stricti juris honaefidei, and 
a^hitraviae* actiones. In stricti furis actions a 
definite thing was claimed and the condemna¬ 
tion was fq^ a definite sum. In the honafidci 
actions the judge was allowed to apparaise the 
value of a claim. In ‘ ihe arbitrariae actzoiles 
the Judge played the part of the arbitra,tor. 
'(3) Directae actiones and utiles actiones. The 
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utUes actiones were the actions modelled op the 
already existent actions. All other^ actions 
were called the actiones directae. Th&^actiones 
utiles were either civil or praetorian. These 
were sometimes treated as a sub-class of the 
group of actions called the actoiones in factum.^ 








